BOMBAY RIGH COURT REPORTS;

[AvpELLATE CiviL JURISDICTION.]
Special Appeal No. 356 of 1871,
LagsamBAt Widow . .ooovevenneiinais  eiiinnnon A ppellant

VirHAL RAMCAANDRA..vove crervnninnenianes veesseeeo. Respondent.,
Mortgage—Limitation—Foreclisure suit—Act XIV. of 1859, Sec. 1.
- Cl 12,

Tho plaintiff on the 2nd of August 7347, became mortgagee of a house
under an instrument of mortgages, which provided that,in default of pay-
ment by the mortgagor of the wmortgage loan within five years, the house
should be considered ss absolutely sold to the mortgagee. Default was
inade in payment,aud the mortgtgee enterad into possession, and conti-

nuaed in possession nntil 1858 when he was dispcssesed by the mortgagor..

On the 29th March 1866 the plaint:ff filed asuit, in the nature of a fore-
closure suit, against his mortgagor, te which the defendant pleaded the
law of limitation.

Held that the plaintiff’s cause of action arosa in 1858 when he was dis-
possessed Ly the defendant, and that he had under Act XIV. of 1859,
Sez. L., Cl. 12, twelve years from that dated within which to file his suit,

"M HIS was a special appeal frow the decision of A. C. Watt

Acting Distriet Judge of Pun4, in appeal No 226 of
1867, amending the decree of Krishndji Vishnu, the Principal
Sadr Awin of Puna,

Vithal Rémchandra sued to obtain possession of a house
wii.ch bad been mortgaged to him by the defendant, Naros
Buimd  Shanker, uader a deed of mortgage dated the 2ad
August 1847, The deed of mortgage stipulated that unless
tho loan was repaid within five years from the date of the
deed, the house should pass absolutely to the plaintiff (the
ortgage ) as owner.

The defendant, inter ali, pleaded that the suit was Barred
by the L.w of limitation, as the suit was  brought after the
expirition of twelve years from the time when the causé
of action acorued,

The principal Sadr Amin found ssa fact, that tke plaintiff
(mortuayee) had bedn in possessjon of the mcrtgaged premises
unsil 1833, and decreed thAt the house should be delivered
te hire (plaintiff) unless the defgndant paid the amount dus
@ the mortgage, with interest, to thé plaintiff;

58

1872.
April 24,



54

“Takshmibdi

v,
Vithal
Rimchandra.

BOMSAY TG CUURT REPORTS,

In appeal, thedecree was eonfirmed, with a slight modi-
fication as tg the time when the redemption money was to be
paid by the defendznt.

The appeal was arined before Westrorp C.J., and Lloyed,
J., on the 13th Decewber 1871,

Shantaram Naray ', for the appellant: —The Iatest date on
which the cause of action accrued was the 2nd August 1852,
when aceo 'ding to the terms of the mortgage deed, the pro-
perty absolutely passed, or was supposed to have passed,
to the mortgages, tha raspondent. Kven supposing the mort-
gagee to have been in possession tiil 1858, that would not help
him, as be did not avail himself of the provisions of Secticn
15 of the Act XIV.of 1 59 to bringa summary saitto recover
his Just pessession within six months frow tho date of dis-
possession: Dadabhai Narsidas v. sub- Colloctor of Broach
(a) Huro Chunder Gooho v. Gudadhur Koondoo (b), Khelut,
Chunder Ghose v. Tarachurn Koondos Chowdry (c).

Nagindas Tulsidas, for the respondent:—Both the Lower
Courts have distinctly found that the mortgagee (plaiatifl)
wag in  possession till 1858,  The right to sue, therefore,
arcse in that year, when his possession was distarbed. The
omission on nis part to avail himseif of the summary remecy
provided by Section 15 of Act XIV. of 1829 does not change
the cause of action. If he bad broughkt such a sammary sait,
he woald have recovered his  possessisn without being put to
proof of hististe: Kunhi Komapen Kurupu v. Changarachan
Kandil (d).

Cuw. adv. yuls,

Wesirotp, €J.—This is a suit to recover a house
mortgaged to the plaintiff by deed, dated 2id  Aurust
1847, which in default of repayment of the loan within five
years from date, was to become converted into a deed of sala.
Such an instrument, conformably to the doctrine of tas
Court, in Rumyji v. Chinto (e) is, notwithstarding the expira-

(a7 Bom. t. C. Rep. A. C. J 8T7. (t) 6 Cule. W. R2p. Civ. K, 184,
(r) 6 Cale. W, Rep. Civ. R. 269, (d) 2 Mad. I1, C. Rep. 313.
¢e) } Bom, I, C, Rep. 199,



“ . of the five years on the 2ud August 1852, trea

mortgage and the property helc:to be redeemabl8d on repay-
ment cf the moneys due on the laan. And, therefore, the
District Court treated this suit for prssession as owner, as in
the aature of a suit for foreclosurs. The plaintiff is found
by the District Judge to have been in possession so lately
83 1358 at least, and the plaintiff himself alleges that he was
soun'il Fdlgun Shake 1786, (ie, uatil sometime between the
26th February and the 27th Mareh 1865,) at which time he
nsserts that his cause of action accrued by his dispossession.
Ha filod his plaint against Ndro on the 29th March 1466.
Néro died on the 20d July 1870, and his widow, Lakshmi,
has been substitutad for him on the reeord as defendant,
she “heing his heir. Both of the Courts below have found
that the mortgage was duly executed. The ouly question
argued before us was, whether the suit is barred by Act XIV,
of 1859. ' For the defence, and an behalf of the sppellant, it

has Leen eontended that the cause of action must be con-
sidered as having accrued, if not at the date of the mortgage
(20d  August 1847), at the latest on the 2ud August 1852,
when the five years mentioned in the mortgage expired, and
it became or was supposed to have beeome absolute, since
which time mcre than twelve years have elapsed. And tha
the dispossession of the * plaintiff in 1858, or at any - period
betweon that time aud thetime named by the plaintif, F4l-
gun Shake 1786, (st the latest 27th Maeh 186%) eatinot in
in such an action as the prasent, Urought, as it is; more tht.m
six months after either of the latest mentioned dates, be
treatedens the cause of action, inasmuch as Act XIV. of 1859
Ssction 15, must be considered as precluding such a-eonrse
The following passage in the judgment of our brother Mel-
vill, in Dadabhai Na» sidas v. The Sub-Collector of Broach ( f)
where he speaks of Act XIV. of 1859, Section 15, has been
relied upon:*The la.w has fixed a period of limitation
within which a party may recover possession  withoyt proof
of title. 1If he allow that period to elapse, he must prave
bis title.” In that passaga we concur ; but we do 8ot think
that it afferds any support to the argument for the defend.

(a) 7 Bom B. C. Rep. A, C, J.* 87,
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“Takehmibar~ *0t OF that it in anywice affects the question ae to what
‘Vi:fxal should be deemed to he the cause of action in this suis,

Rimchandra, or when that cause of action acerued.

Section 15 of Act XIV, of 1855 relates to the summary
recovery of possession of immoveable property hy any person
dispossessed “otherwise than by due course of law.” It
gives to such a person the right to bring a suit within six
months after dispcssession to recover possession, “notwith«
standing any other title that may be set up in sach suit,”
that s to say, the recovery in such a summary suit may be
effected without regard to the existence of title in the party
who is dispossessed. The same section further provides thast
“nothing ” in it “ shall bar the person from whom such
possession shall have been so recovered, or auy other person
instituting & suit, to establish his title to such property, aud
to recover possession thereof within the period limited by
this Act.” That period, in such a case as the present, (ie.
that of an uopaid mortgigse who was in possession at least
until 1858, if not later,) is vhe period specified in Section 1,
Clause, 12, viz, “twelve years from the time the cause of
action arose.” The mortgagee, so long as he was in posses-
eion, had not any occasion to sue. He was put out of pos-
gession not by dae course of law, and it is said that either
under Act. XVI of 1838, or Bomoay, Act V. of 1864, cr
Seciion 15 of Acs XIV. of 1359, he might have summarily
recovered the possession, and that, not having done so within
pix montha from being dispossessed, he mu.t fa.l baek for his
cause of sction to the 2nd August 1852 (if not to the 2ud
August 1847) when his title acerued. But tisls is unten
able, and arises from a confueion of title and cause of action,
It is true that a plaintiff, if be have sutferad siX months
to have elapsed from the period of dispossession witbous
bringing his suit, must, whea bs  does bring it, prove title,
ond cannot recover wivhout regard to title: burit does
not thence follow that his cause of action under Section
12 and the commencemont of his title are synchrunous. 1f
this were go, a man whose title acerued neder a sanad  dated

fifty-one years agn, and whose pussesticu was  upinterrupted
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for fifty years from the date of the sanad, and whe at the 187

ead of that time was dispossessed, and remained dut of pos- Laki,},lmd:al

gession for more than six months, would bs barred, because nagéﬂ;i'du,
be had not brought¢ a suit within six months from his dis-
poseessicn, inasmuch a8 more than 12 years had elapsed fram
toe date of the sanad. Tho case of a mortgagee, expelled
from possession during the continuance of his title as mortga-
gee, differs in no respect from that of a savnadi-proprietor so
exspelled. The legislature has not perpetrated any such
absurdity or injustice as this. The plaintiff, the mortgages,
had no occasion o sue so long as be was in  possession ; but
wher he was dispossessad (which was at all events within
twelve years belore the filing of his plainc} & cause of action
arose, and by S ction 1, Clause 12, he has twelve years from
tbat time within which he may bring his suit. In chat suits
brought, ag it was, more than six mouths after the disposses-
sion, he was bound to show his title, and has shown a good
titla as mortgagee; and he was further bound to show &
cause of ac:tion withia twolve years, and he has done g, viz.
his ouvstr from possession within  twelve years before suit,
brought. If he bad brought a sumroary eunit within six
months after dispossession, he might have done so on easier
berms, vamely, by simply showing dispossession within  that
But the cause of action (th» «i-possession) is one and
the samo in both suits. The existence of a right during six
monshs  to sue on esster terms  under Act XVI of 1838, or
Bombay Act V. of 1834, or Seetivn i3 of Act X1V, of 1859,
doos uwot in anywise aftect Siction 1, Clause 12, of that
A® or the platatilf's right to avail himself of it. We fully
*agres iu the opinion thus exjpressed by the Hizh Ciurt of
Muleasia Bunhs Kono:pen Kurupu v. Chengarachen Kan-
il Chembats Ambu (9):—"It (Section 15 of Act XIV. of 1859)
was intended not to aktridge any rights posssseed by a plain-
Giff, but to give him the right, if dispbssessed otherwise than
by course of law, to hive his poosesion restored  withoub
refercnse to the tith on whisli hs Lolds and that  which the
disposswssor asserts. Ju ciges ‘under that section,s Jestor
who had disposscssed otherwise than by due course of law a

timae.

(7} 2 ¥Mad, H. C. Repa313,

Yol. 15 8
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lessee whose term had expired would be compelled to restore
possession to the lessee. The plain object is to discourage
proceedings calculated to lead to serious breaches of the
peace, and to provide against the person who has taken the
law into his own bands deriving any benefit from the
prucess.”

The case of Huro Chunder Gooho v, Gadadhur Koondoo
(h)and KhelutChunder Ghose v. Tarachurn Koondoo Clow-
dry (i) have not any application here as neither of the mort-

gagees in those cases ever had possession.

Mr. Justice Macpherson, in his work on’ Moertgages, page
152, referring to a case (which sesms to have been decided
on the law as it stood before Act XIV. of 1859 came into
force) in which the mortgsge deed treated the mortgagee ag
already in possession, although in fact he had never been so,
says that “it was held that the cause of action at onee arose
on the failure of the inortgugee to obtainthe possession
agreed upon, and that, as ke had never been in possession, a
suit for dispossession by him muss be brought within twelve
years from the date to the deed.”

The same learned author mentions thus in the same page,-
anobber case also apparently decided wupon the law as it
stood befors Aet XIV. of 1859 came into force :~——When a
lease by way of mortgage was given in eonsideration of an
advaunce, and the mortgagee held possession for many years,
but was afterwards ousted and after a timo sued to recover
what was dua on the lvan, with interest, the ‘twelve years,
duripg which his suit waould lie, were counted from the time
v-hen he was turned out, not from the date of the deed under
which be entered.” (j)

There scems to us to be nothing in  Act XIV. of 1859 to
pravent the principle of that case being applicable since as
well as hefore that Act; norany distiuction between the case
of an improperly expelled mort sagee and that of any other
person  having title who has been turned out of possassion
while histitle continued.

(h) € Cale, W. Rep- Civ. R 184. (i) 6 Cale. W, Rep. Civ. R. 269
(7) S.D. A, 1848, p. 722,
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In Wise v. Bhoobun Moyee Debia Chowlhraines (&),
where an estate bad been sold by auction for arrears of

revenue in 1833, and the purchaser was put into possession ; RélVitha

possession WS afterwards restored, in 1840.41, o certain
adverse claimants—that was merely a summary proceedirg,
and the purcha3er’s representatives were left to their regular
guit to recover the property under their original purchass—
it was held that the cause of action arose at the date of the
dispossession in 1810-41, not at the date of the purchase in
1833,

Secticn 6 of Act XIV. of 1859, whkich has been referred
to on tehalf of the Jelendant, relates simply to the effect
of payments of principal or interest in respect of mort-
gege dobts in keeping alive the right of the mortgagee to
sae in Courts established by royal charter to recover the
immoveable property mortgaged, and does not at all affect
the question at to the effect of possession by the mortgagee
and a subsequent disturbance of it.

We are equally at a loss to perceive how Act XXIII of
1861, Section 26, also referred to on behalf of the defendant,
can affect this case.

We affirm the decree of the District Judge with costs
with, however, this variation, that the time for paymant of
the principal moneys found due, and interest and costs,
shall be extended to the 24th day of July next, and that, in
default of paymeat of such principal, iuterest, an: costs, in-
cluding the costs of this appeal, on or before the said 24th
day of July next, the deiendant shall bs for ever barred
and foreclosed from recovering the house, the subject of the
mortgage, in the plaint mentioned, “and the plaintiff (re-
spondent) shall be then put into possession of the gaid house
and declared the owner thereof.

Decree affirmed.

(k) 10 Moo. Tnd, A.pp. 1,65,170; S, C. 8 Cale. W. Rep. P. 2. 5,
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