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tusion might follow if any other Court were to assume the
pawer of deciding  whether or not the assignee, should be
allowed to emforcs the decree, that, were that the case, there
might be presented the anorcaly of the Court which made
thadecrea enforcing it in the name of the origival plaintitf,
and snother Court enforcing it va bshall and in the name of
the assigneo. This Court concurs on this point, in the deei-
sion of bayley and Markby, JJ., in Sheo Narayan Sing v.
Haribans Lall (4), that the assignee of a decree should apply to
tae Court which prounounecd the decrea fcr leave under Sec-
tion 20% to have his name substituted in licu of that of the
plaintitf. But this Court declines t> express any opinion as
to there being an walimited discretion on the part of the Court
which makes the decrea to pormit or refuse the application
of an assignea for such substitution,

This petition of appeal must (without this Court entering
invo the aicrits of the cuse) stund dismissed with costs.
Appeal dismassed.
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{ AppELLATE CiviL JUR!SDIUTION.]
Miscellumeons Special Appeal No. 26 of 1871,

FRAMIT RUSTAMIL...cvenaee, verereerie tove weeees Appellant.
Ratansui Pastevst and another...... ........ ....Respondents.
Procedure— Order resognizing assignment of Decree—Final Oraer-
Appeal=dssigne of decreo— dpplication for Lrecudion,

an order made by « Eourt rtecognizing a person as the assignee of a

*
décroo is a®inal order from which a resulaf appeal may be preferred.

A person claimingto bothe assignee ofa deeree must apply for
recognition of his title to the Court which pasaed the decres, aud not to
a Court to which such decreo has been transmitied for execution.

XH1S application was filed as a mlscellaneous special appeal
from an order of W H. Ncwnham, Judge of the Distrist

of Surat, rejecling an uppeal from an order made by the
First Class Subordsnate Judge of Surat. The matter was

subsequertly treated as a regular appeal.
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an award between B4i Jdiji and Framji Rusta. ). ..
favor of the former, bearing date the 30th Augunst 1867, wes
registered on the 23rd of Oectober 1867, in the Court of the
Principal Sadr Amin uf Ahmadabad. Bai Jaiji, treatiog the
award so registered as a decree, got it transferred to the Court
of the Principal Sadr Amin of Surat for execution, for which
he applied on the 18th of November following. The Surat
Court accordingly levied an attachment upon the defendant’s
preperty. Whilst the property was under attachment, Bai
J4iji assigned his interest in the award to Ratansbéd Pestanji
and Nasarvdnji Pestanji.  The attachment was sudsequently
removed (the reasons for its removal did not appear), and the
astiznees on the 29th August 1870 applied to the Court of
the First Class Subordinate Judge of Surat, which had sue-
ceeded to tho Court of the Principal Sudr Awin, for execa-
tion. That ( ourt, after making an inguiry into the genuine-
uess of the assigninent, on the 15th of February 1871 made
an order recognizing the assignment, and issued a notice to
the defeadant calling upon him to show cause on the 4th of
April following why execution should not prceeed. The
defendant did nct appear as called upon, snd tbe Subordinate
Judge ordered the exccution to be issued.

From this order Frdmji Rustamji preferred an appeal to
tte D strict Judge, who on the 18th of July 1871 held
that the amount in litigation between the parties being more
than Rs 5,000, no eppeal lay to him under Section 26 of
the Bombay Civil Court’s Act, '

On the 24th July 1871 the defendant, Framji, preferred a
memorandum of special appeal to the High Curs, “vhich was
registered the foilowing day. '

On the 18th of Dr¢cember 1871, the case was set down for
bearing before MELviLL aad KaMsaLt, JJ.

Shantaram Narayan, for the sppellant.

Nanabhai Haridas, for the repondents.

. Nanalhai Haridas cbjected to the uppesl being Leard on

-the feilowing grounds.—
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I.—If this application is in the nature of a regular appea] —

11

-

1872.
Pramji

no regular appeal lies, as the order appaasled ag;xinst. was, Rustawmji
passed ez parte, anl the only ecrurse for the appellant 5 ™
to pursue is that laid down in S:ction 119 of the Cole DPestanji. -

of Civil Procedure,

IL—If an appeal does !ie,‘it is beyoad time,as it wag-pre-
pented oa the 24th July 1871, and the orders appealsd
against were mado oa the 15th Fubrusry aad 4%h  April
1871,

111 —No appeal lies to this Court,
Shantaram Nareyan:—The appeal is not from an ex pari,
decres. Our objiet in uppealing was to set asilo the rezogni-
tion of the respon lents as assigoees.

 PEi CurtaM:—If an appaal lies at all, it lies to this Court,
and Mr. Nandbhdi will bs heurd as 6> whether an appaal lies
and, if 80, whether tae aisiznee of a dezrea is boind to apply
to the Couré which passed the decree, or % the Court to
which such decrea has beean transferred,
17th Jsnuary 1872. Nanallai Haridas:—No regular ap.
peal lies. The ordar of the Sibordinate Judge recozaizing
the assignment was meraly an interlocutory order from which
no appeal ¢an b prelerrel; and against the order of the
4th of April, by which execution was allowed t> proczed,
there can be no appial, a3 the -defendant, though he had
notice to appear, failed to do so.

. Shantaram Narayan:—Theorler of the Subordinate Juige
of the 15:h February was fiaal, because it finally decided that

the nssignees should he recorgaizsl. Till this day every thing

was unkniwa {o the defeadant. O1 thy 153thanotice i3 issued

to him, simply beewus» it happanal that the daeree had heen
passed more than a year ago, If an assi¥nment be resognized
in this way, it might hapoin that & satisfi+d dacree might
be assigned und the julginent dsbtor would have to lie by
and allow hiuself to he harassed by proseedings taken by the
assignee. Ascordiug 'ty Sheo Nuray n Sing v. Harbans Lall
(a) the assiguee aust apply ® the Court passing ths decree-

(a, 5 Beng. L. Rep. 437.
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Pee CrriaM:—When this case was Jast before us we
decided thiat an appeal in this matter, if ib liea at all, lies to
this Court under tie provisions of Section 294 of the Cohde
The decrce, if such there were, was transferred to the Court
of a Subordinate Judge, First Class, and appeals from his
de-rees in suits of a value above Rs. 5,000 lies to this Court.

It has been argued that therc is no appeal agaizst the
Subordinate JFudge’s order of 15th February, breause it is
merely an intorlocutory order; but it appears to us that, sofar
as it recognized the respondents as lawfal holders of the de-
eree, it was a final order. Xt was an order passed after judicial
inquiry, theugh in the absencecf the appellant; and it was
merely owing to the accident that more than a year bhad
elapsed sinec the pussing of the decres that any wnotice to
show'ecause was served on the appellant and that executiondid
not immediately issue. If an order for execution had beew
made, the pressnt appellant would have bad a right to appeal
on the ground that the assignee had no focus stand iin  th
Court issuing the process, and that the orders had been mada.
without jurisdistion; and we think that he has the same right
under tho circumstance of the present case.

As regards the wmorits of the appeal, wo are of opinicn that
the view taken by the Cileatta High Court in Sheo Nurayan
Sing v. Harbans Lall (b)is correct, aud that an assignes of
a decreo must apply to the Court which passed thedeereo, an:d
pot o the Court to which the deccee has been transforced
for execution. Uader this view the orler of th Fiest Class
Sabordinatz Judge of Surat, dated 15th Febraary 1871, ap
well a3 the subsequent order of the 4sh April, wmust be
sonulled as having been made without jurisdiction.

We do not decide whether there has been any thing like a
valid deeres, or merely aa award which requires a decree to
make it eapable of execution.

Order annulleld with costs on the respoadents

(b) 5 Beug L. Rep. 487



