BOMBAY HIGH COURT REPORTS,

respact of that conteact, We think that is sufficient to protect-
the Insolvent Trader. To hold otherwise would po to defext
the intenticn of the Legislature,

Under these circumstances we think that Sir Charles Sar-
geot was rigkt in the decision at which hs arrived, and his
decision musi be affirmad and this appeal dismissed with
©28is

Order accordingly.
Attorneys for the Official Liquidator, Mantsty and Flcicher.
Autorneys for Vindyak Pdudurang, Leathes and Crawford.
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GANGI  VITHAL woecvvvniiniivenninniereevenacenn A ppellant.
STARAM  SHRIDHAR....... . coreireeeriernennennnnne... Respondent,
Costs as between Pleader axd Client—Remedy of Pleader—Quantum
meruit—Regulation L1, of 1827, Ses. 52—Act I, of 1846, Sec. 7.
The provisions of Regulation IL. of 7827, Sec. 52, clauses { and 2, and
of Act . of 1846, Sec. 7, regarding the awaid of pleader’s costs by way of
a porcentage, relate only to costs as betweeu party and paity, and (inas-
much as Lec. 52 of Regulation II. of 1827 iy, b7 Soc. 6 of Act [ of 1848,
expressly rondered inoperative for any purpose oxcopt for the purposes.o?
Sec, 7 of the latter Act/ there is not any statutable provision for costs as
between pleader and client, so that, in the absence of an agreamant bet -
ween them, tha pleader is left to hisremedy on a quanbum meruit.
HIS wasa reference raade by W. M. P. Coghlan, Judge
Lof the District of Thdna, under the provisions of Seetion
28 of Act XXIII'of 1861.

The reference was considered by Westrory, CJ., and
Lroyp, J.

The facts fully appear from the judgment of the Court.

Westroep, C.J.--This ig a reference madeto us by the
Disirict Judgy of Thaua under Section 23 of Act XXIII. of
1861, inan appeal to him in a suit brought by a pleader
against his client to mecover remuneration fors professional
sgvices rendered to the dofendant in 8 misceilaneous sppli-
action in an ordinary ecivil suit.
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We infer from what the District Judge has said that the
client Gdngji wuas not raopresented by the Pleader Sitdrdm in
the suit itseii on any other oceision than that of the miscella-
neous application when in the lower Court and afterwards in
the appeal Court.

The Subordinate Judgs at Kalian has, in this suit, now
under reference, awarded what both he and the Districs
Judge thiuk to be a fair remuneration for the plaintifi’s
nervices; and ia 8o doing hes foliowed two decisions of the late
Sadr Adalat-—namely, Hemachul v. Babjee (2) and Heera-
chund v. Jethabhaee (b).

The District Judge, however, eatertaining doubts as to
the soundaess of these decisions, has referred to this Court
the question whether it was incumbent on himsslf to calen-
late and allow the remuneration cf the pleader at jth of 3
per ceat on the amount the subject of the miscellaneous
application.

Section LII of Regalation II, of 1527 contained the four
following clauses:—

“First.~ -Each pleader employed in prosecuting or defend-
ing an original suit shall be entitled to a percentage on the
amount suer for, aceording to the rates speeified in appendix
(L) asarexnuncration for his trouble in acting in behalf
of his client, until the decree in the suit is passed, and there-
after until such decree is fulfilled.

“Second—The remuneration to a pleader employad in
prosecuting or defending an appeal, reqular or special, shall
be the same as is above prescribed in the case of an original
suit,

“Third.—The above rules shall not prevent an express
agreoment being entered into between pleader and client,
for either a larger or smaller sum than the established fee.

“Fourth.— But if & larger sum than was agreed for between
a pleader and client is awarded in costs against the other
party, the pleader, notwithstanding his agreement with his
own client, shall be entitled to the excess when recovered.’

() 4 Morris Rep. 30. £b) 7 Harcington Rep. 304.
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There was a filth clause relating to the mode in which bhe“*(%zz‘l
pleader's feesshould be recovered and not material to the thhaj
presenb case. Slta.rém

Shridhar,

It is manifest that the provisions in that Saction (52) aa
to the pleaders right to persentage are applicable only to
the prosecation or defence of original suits or regular or
special” appeals. The Bombay Legislature seems to have
thought that the same pleader would have besen employed
through out the suit, and until the decree was not enly made,
but also faltilled. Tu the abseace of an exprecs "agreéwment
between the pleader and his client, ne provisioa is made as
to the rate at which the former should bs remuunerated in
the ovent of the pleader being only employed, as in the
present case, after the decree has been made for the "purpose
of enforcing in part the executicn of it.

The 3rd clause as to special agreements seems to™"be ap-
piicable merely to such cases asthe percentage clauses (k
aud 2) would have bszea applicable to, if there were no
special agreement, viz, original suits and regular ard tpccia
appeals.

The 4th clause is the only one which expressly refers to
an award of costs aa between party and party, and provides
that, in such a case, if the sum 85 awarded exceeds the
amount agreed upun between pleader and client, the former
and not the latter, shall be entitled to the excess. The
infcrence tg bedrawn from this clause, when tak en with
clauses 1 and 2,is that the mward of costs between party
and party should be oa the percentage principle, and not in
any Wise regulated by the private agreement s ubsisting
between the pleader artd his elient.

Act L of 1846, Section 6, enacted (inter alia) that Regula-
tion 1II of 1827, Section 52, “shall cease to be enforecd
excepting for the puipose spectfied in Section 7 of this Act’*
(I of 1846)

Sect:on 7 enacted “That parties, employing authorised
p]e&ﬂers in the said C)urts, shall be at liberty to settleywith
them by private agreement, the remuneration to by paid for
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their prolessional services, and that it shall not be necessary
to " specify such agreement in the Vakalutoama: provi“ed
that when costs are awarded to a party in apy regular suit

original or appeal, decided on the merits, against another
party, the amount to be paid on account of fees of pleaders
shall be ealculated acsording to tho rules contained in the
Sections of Regulations specified in Section 6 of this: Act;
and that when cosis are awarded in other cases the gmount
t2 be paid on account of sucha fees shall be one-fourth of
what it would have. been in a regularsuit decided on its merits”

The first part of that Seetion (7) is. general. It allows the
pleader t> make, a9 to his rsmuneration, a private agreement.
with his clieat with regard to profesuionél services in any
kind of litigation. Bat the latter part (the proviso) relating
to remuneration by perceatage, is applicable only to the
awardiag of costs between party and party, and not between
pleader and client. It in substancs, provides 1st, that when
costs are awarded as between party and party, in any regular
suit, original or appeal, decided on the merits, the. fees shall
be calculated according to the perceatages given in Appen:
diz L to Section 52 of Regulation II. of 1827; and 2ndly
that when costs are gwarded in other cases, i e, suits or op-
peals not decided ca the meriis or miscellaneous appl.cations,
tha porcentage shall be 3th of what it ‘vould have teen in a
regular suit Jecided oa the marits  This second part of the
proviso, as well as the flest part of it, is manifestly, when
truly coustrued, limited to the awarding of costs as between
party and party.

Heace and inasmuch as' Section 52 of ﬁegulation IL of
1427 s, by Scction 6 of Act I of 1846, expressly reodered
inoperative for any purpise except the purpose of Section 7
of that Act, there is not any statutable provision for costs.as
between pleader and client in the absence of an express
sgreement between them, aund the pleader (Who atands as
regards title to remuneration, rather in the position of an
attorney, who is not supposed to work gratuitously, than of a
barrister wuose lubours ere supposed-to bs honoracy, and who
cannnt maintain ad action for fees) is left to his' remedy an
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a quantum meruit, to recover such remunerction, a8 thq*..._GI f:f:l___ﬂ
trouble, to which he hag been put, renders it just ahould be Vm,ﬁ{

awarded to him. °

Sit;l:ﬂm .
Such was the priuciple, as we think most corre eily, adopt- Shridhar.

ed by tbe Sadr Adalat in the cases followed, but doubted by

the District Judge. In both of those cases, and in a pre-

vious e¢aee referred to i the first of them, the Sadr Adala

held that the plezder, although he had not made 2ny ex.

press agreement, was entitled to remuneration. In Hema-

chul v, Babjee (supra ), the Sadr Adalat held that, in meting

out the recompense for his labour, the Court might, if it

saw fit, adopt, as » guide, the percentages laid down by law

for the regulation of eosts as batween party and party; and

in Heerachund v. Jechabhaee (supra), that it was not incum-

beut on the Cuurt to adopt that guide, if the eircumstances

of the case rendered is just that the pleader’s- deserts should

be otherwise gaugcd. Ia both af these decisions we concar.

In conformity with theae views, and as tne amount award-
ed by the Subordinate Judge of Kalian- appears to be a fair
sum, under the circuinstances of the present case, we hold
hat his decree and that of the Distric: Judge io affirmanca
of it, are right, and ought to be upheld, and that the ques-
tion above stated, as submitted to this Court, should be an-
awered in the negative. Costs, if any, incurred in tlis re-
ference should be paid by the defendant,

[ AprELLAYE CtviL JURISDICTION. ] L Aprit e
Rejorced. Cass.

MurcuanD; heir of KALIDAS MANEAKE-
RAMDEED  .eveeerereiereeneaneecnsasannonsenneces LGATHEER
Moricaaxn HARGOVANDAS  .......... vierereeneasnnDefendant,

Hoirshig—Certificate of Heirghip— Production of Certifizate;
A plaintif suingas tho heir of & decpased person iy ( where a certificate:
: . .
of heicship is necessary to epsble himto sne) bonnd to proditce the certi-
ficate it‘.sjli. 1t ia pot saffic’enc for the beir io show that an order has,
been made directing the issue of wueh. eertificate to him,



