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A declaration was accordingly made that the defendsnt,
Fatiméd Sultdoi Begam, was entitled to select a Mutawali of the
mosque from the persons related to her late husband by blood
or affinity, such selec'ion to be sanctioned by the Court, and
(in csse the relators desired it) a decree for a reference to the
Commissioner to take the accounts of the rents of the
garden and bungalows, the defendant, Fatimé to be charged
ap occupation rent during such time as she had been in
occupation of the bungalows and garden, or eithezr of them.
The costs of the suis were also provided for.

Attorneys for the plaintiff, Keir, Prescott, and Winter.

Attorneys for the defendant, Fatimd, Craigie Lymnch and
Owen.

Attorneys for the defendant, Agd Fatte Ali Thacker and
Chalk,
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Appeal Suit. No. 189.

T. F. Powserr, Oilicial Liquidator
of the Mercasntils Credit and Financial
Association (Limited) ... coiceevinrenviennno. Appellant.
VINAYAR PANDURANG............. rrreraenenea e Respotdent
Act XXVIIL of 1865, Sec, 24—Finel Discharge of Trader-Liability
to fuiure catls.

An insolvent Trader. wlio has obtained his discharge under 8ec. 24 of
Act XXVIIL. of 1865, is not liable for calls wade, after hie has obtained
his discharge, in respect of shareslheld by himén a Joint 8tock Company,
when the order for the winding up of such Company has been made
prior to the #ime of the Insolvent Trader ob¥aining his discharge.

THIS was an appeal from an order of Sargent, J., made in
" Chamber on the 23rd of November 1871, whereby he
wade absolute a summons diretting the name of Yindyak
Pindurang to be struck out of the list of coptributories of
the Mércantile Credit and Financial Asscciation (Limited).
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Vinayak Péndurang was a holder of 275 shares in theabove
Association, The Association was in 1867 ordered to be
wound up, and the name of Vindyak Péndurang was, on the
8th of August 1867, plaeed upon the list of contributories in
respect of 275 shares. It so remained upon the list down
to the hearing of the summons,

The estate of Vindyak Pdndurang wagon the 14ih of
November 18€6 ordered to be wound up under Act XXVIIL
0f 1863, and he obtained his discharge under that Act on the
26th of February 1870. Whilst the estate of Vindyak
Pdudurang waa in the hands of his trustees, the Liguidator
of the uppellant’s Company sent in a ciaim against the estate
in respect of a second callof Rs. 150 per share on the
275 shares held by Vindyak Péndurang, as also in  resp:ct
of other debts due by him to the Company, and received a
dividend on their claim. In the final account filed by the
trastees the gross claim of the appelisnt’s Company wes
entered. Tho‘particulars of that claim were not seb out in
that account, but such particulars had been set out in pre-
vious accounts filed by the trustees. Ko mention was made of
any call or anticipated call onthe trader’s 275 shares, nor was
any provision made for paying a dividend on any such call,

A third call of Ra. 40 por share was made upon  the con-
tributoriescf the appellant’s Company on the 9th of November
1871, payable on the 9ih of December 1871, and a notice to
pay ciho call was served upon Vindyak Paodurang, where-
upon he took out the Judge's sutmnons above referred to.

The appeal was heard by Westropp, C.J.,and Lloyd, &,
on the 16th of March 1872,

Ferguson (with him Latham), for the appellant: - As the
trnsteos of the trader iave tiled their final aceount, they are
{ree from all liability io respeet cf the call: Act XXVIIL of
1865, Seetion 22. No provision has teen made for it in the
winding up of the trader’s estate, though such provision might
bave been made : Dadabhai Byramji’s case (a), The trader,
1 submit;hotwithstanding his final discharge, continues hable.

(¢4 Coram Westropp, C. J,, and Sargent, J., 1869,
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The call is & transaction. No irention is made of it in the /<
[N O Pumxelt

final accounts, and Section 24 of the Act has, therefore o
application. Ho cited VI Geo. IV, ehap. 16,5 5(; Walker
and Wobster'’s Dictionary, Tit. “Transaction”; 11 and 12
Vict., € 21,u8 47 and 60; Parbury’s case (b).

Macpherson, for the respondent, contended that the trans-
aclion in respect of which the present liability arcse was the
comtract that the trader eutered in to with the . Company
when he became owner of shares in it, and that, though such
contract was not specifically meantioned in the final acerunt,
there wa3 sufficient therein stated to give notice to any
one inspceting that account of the fact of the trader having
entered into that econtract, and, that heimg so, Sectizn 24 of
the Act sampletely protected the trader. He refeared to the
case of Baba Sahehb Damaskar (c),

Ferguson, in reply—-

Weastrepp, C. J:—The question before us arises in an
attempt ou the partof the Liquidator of the Mertantile
Credit and Finaucial Asa:ciation (Limited) to render oune
Vindyak Piodurang liable, as a contributory in that Associa-
tion, in respect of a call (being the third eall) made on certain
shares which Vindyak Pdnduraog held when his eatate was

,ordered to be wound up under the provisions of Act XXVIII.
of 1865,and which call has been wmade since Vindyak
Péndureng obtained his discharge under that Act.

It seoms taus that, ucder Act XXVIIL of 1865, the con-
tiogent habxllty of Vindyak Pendurang to calls in respect of
those ghares Was a matter which might bave Leen estimated
and proved, and ihat the Liquidator would bave been enti-
tled to dividends in respect of that estimated liability. The
English Companies’ Act of 1862 whs the first legislative
enagtraent which allcwed of proof heing made in Bankruptey
in such cases, After referring to the decisions prior to
that Act, Mr. Lindley, a5 p. 1161 of bis work on Partnership,
says: “The difficultits arising from tho confl .ct of these deci-
sions are, however, apparertly removed by the Cbmpanioes’

(bf3DeG. F. & J. 80, (¢} 8 Bowm. 1. C. mp 000 1R
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ﬁ%mAct of 1862, for by Section 75 of that Act it is expressty
v. declared that the liability of any person tocalls where a Com-
p ézg‘;r{ ’;‘; pavy is being wound up is to be deemed & debt aocruing dus
"~ from him at the time bis liability commenced, but payable
whben the calls sre made, and the estimated value of his
liability to fubure calls as well as calls already made are, in
the eveut of his bankruptey, provable againse his estate; and
it bas been settled ty judicial decisions tha®a person’s liabi-
lity commences within the meaning of the above section
whén he becomes & memoer.” For that proposition he eites
the casesof ex-parte Canwell (4) and Williams v. Harding (e},
and proceeds: “If this be so, all calls made under the wind-
ing up of a Company are provable againat the estate of a
bankrupt sharebolder, although the calls and the winding up
order are subsequent to the adjudication. But if & bankrupt
sharebolder contiuues to hold his shares after he has ob-
tained his order of discharge, he must, it is apprehended,
be liable to calls made under a suhsequent winding-up order.”
The latter proposition has no bearing in the present case,
for here the winding up of the Company and the proceedings
under Act XXVIIL of 1865 were contemporaneous; there
were no ionger any shares for the trader, on his obtaining
his final, discharge, toretain, as the Compaoy became a
defunct Company before that event occurred, and the ealls
were subsequently .nade in respect of shares in that defuncst
Company. If the Insolvent Trader hid had shares in a living
Compaay, and had continued to hold them after obtaining his
final discharge, then Section 24 of Aet XXVIIL of 1865
would nat perhaps protect him; but here the Insolvent
Trader and the Company, if I may so express myseif, both
died together. The present claim wounld, therefore, Rave
been provable in Bankruptey in England.

Now section 40 of the Indian [nsolvent Debtors’ Act
provides that all such debts as might be proved under a fiat.
of hankruptey according to the provisions cf the 6th Geo.
1V, c. 16, or any other statuts or statutes than in Jforce,
or thereafiter to be passed, relating to bankrupgs, may be

4) 10 Jur. N. 8. 481, (e) L. Rep. I Ho. Lo, ¢a. 9.
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proved under the Indian Iosolvent Debtors’ Act The
provision in Section 75 of the English Companies’ Acs i3, m

our opiuion, an enactment relating to bankruptty, and a

deot falling within the purview of that section is-a debt

that, as being provable under a fiat in bankruptey, is also

proveable under a petition in insolvency.

Now Act XXVIIL of 1865 makes no special provision for
the proof of debgs, nor does it lay down what debts shall be
proveable in the winding up of an estate under its provisions;
but in Section 15 it isenacted that the Court shall bave

jurisdiction, at any timaduring the liquidation of any trader’s
estate, to entertain any application of the trader, or of any
person claiming to be a creditor, &c,; and Section 25 provides
that the Judge or the Court to whom an application is made
or referred shall have power to make any order which could
be made by a Cummissioner of the Court for the Relief of
Insolvent Debtors under Statute 11 and 12 Viet, c. 21; and
we think that, looking to these sections, any debt which
might be proved under the Indian Insolvent Debtor'’s Act
might also have been proved under Act XXVI1IL of 1865.
This is the conclusion we formerly arrived at in the case

of the Commercial Bank v. Byramji Dadabhai. We there
held that a claim in respect of calls on shsres held by
Byramji D4d4bhdi, which galls were made after hfs estate
began to be wouad up, was pravable against his estate, and
also the estimated extent of his liability in respect of future
calls. We, therefore, think that the Liquidator might have
proved in respect of this contingent liability. If he could
got have done 80, we do not think that it would have been

now possible to exclude Vindysk Pdnderang from liability.

The only matter that remains to be comsidered is the effect
of Section 24 of Act XXVIIL of 1885, Isa call which is
made after the Insolvent Trader’s discharge a liability from
which he is protected ? That section enacts that the order
of dlscharge sball operate to discharge the trader and all
property and effects acquired by him subsequent to the filing
of the order therein first gentioned from all debts, claims,
or demands in respect of the transactions -included in the
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account fled by the trusiees, - It ia clear that the irader
personally, and his effets acquired subsequent #o the vesting
order, are protected from debts mentioned in the finsl
account; but the difficultyiarises on’the meaning cf the werd
“trantactions.” It is admitted that the contingent liability
injrespect of these shares is not in so many words mentioned
in the final accounts; but it has been seen that che liability of
o sharebolder within the meaning of Sc:tidn 75 of the English
Companies’ Act is}a liability incurred by him upon becoming
a member of the Company. His liability is a liatility in
respecs of: the ccntract he thersby enters into, and does not

merely |arise when 2 call is made to enforce thas contract.
That g being so, the “transaction” in respcet of Which the

liability arises is the contract the trador entered into with
the company when he borame owner of these shares. Now:
no doubt, in the firal account before us, that contract is 0ot
specifically mentioncd, but it isisubstantially_ included in it;
fcr, on reference to the account, we find a sum  of s, 40,000
mentioned es:the sum’due to the Official Ligunidator of the
Mercantile Credit aud Finaocial Assocciation upon which he
has received dividends, and it is not denied that that amount
includes the liabilites of the trader in respect of the second
eall made upon these very shares. Now the mentien of the
payment of calls in respcet of there shares is substantially a
wnention of the original liability of the;Insolvent Trader in
respect of these shares. We thiuk that we should be cefeat-
ing, and not forwarding,the intentions of the Legislature, if
we were to admit_ of captious objecticus as to the manner in

which a liability is mentioned in the final acecunt of the
trustexs. It is sufficient if the liability or the] transaction

out of which it arises is su.stantially mentioned, ard that itis
here substantia lly mentioned we have mno doubt. We must
remember that these accounts are not a schedule filed by the
Insolvent Trader himself. Though the trustees rely upon
him for information as to what transactions he has becn
engaged ip, it is they who frame the accounts. And if they
bave substantially included intheir account the contract made
by the insolvent by mentionipg payments made by them in
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respact of that conteact, We think that is sufficient to protect-
the Insolvent Trader. To hold otherwise would po to defext
the intenticn of the Legislature,

Under these circumstances we think that Sir Charles Sar-
geot was rigkt in the decision at which hs arrived, and his
decision musi be affirmad and this appeal dismissed with
©28is

Order accordingly.
Attorneys for the Official Liquidator, Mantsty and Flcicher.
Autorneys for Vindyak Pdudurang, Leathes and Crawford.

{ AprELLATE CIvIL JURISDICTION ].
Referred Case.

GANGI  VITHAL woecvvvniiniivenninniereevenacenn A ppellant.
STARAM  SHRIDHAR....... . coreireeeriernennennnnne... Respondent,
Costs as between Pleader axd Client—Remedy of Pleader—Quantum
meruit—Regulation L1, of 1827, Ses. 52—Act I, of 1846, Sec. 7.
The provisions of Regulation IL. of 7827, Sec. 52, clauses { and 2, and
of Act . of 1846, Sec. 7, regarding the awaid of pleader’s costs by way of
a porcentage, relate only to costs as betweeu party and paity, and (inas-
much as Lec. 52 of Regulation II. of 1827 iy, b7 Soc. 6 of Act [ of 1848,
expressly rondered inoperative for any purpose oxcopt for the purposes.o?
Sec, 7 of the latter Act/ there is not any statutable provision for costs as
between pleader and client, so that, in the absence of an agreamant bet -
ween them, tha pleader is left to hisremedy on a quanbum meruit.
HIS wasa reference raade by W. M. P. Coghlan, Judge
Lof the District of Thdna, under the provisions of Seetion
28 of Act XXIII'of 1861.

The reference was considered by Westrory, CJ., and
Lroyp, J.

The facts fully appear from the judgment of the Court.

Westroep, C.J.--This ig a reference madeto us by the
Disirict Judgy of Thaua under Section 23 of Act XXIII. of
1861, inan appeal to him in a suit brought by a pleader
against his client to mecover remuneration fors professional
sgvices rendered to the dofendant in 8 misceilaneous sppli-
action in an ordinary ecivil suit.
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