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—out of three villipes, seven years’ arrears, dus previoualy ta
the filing of the plaint, Were awarded with iatersss by the
Lower Courts, The High Cuurt varied that decree so far as
it granted interest, which it vefused to allow, Couch, C.J,
saying that “thera is no law which evabled the Lower Qourta
to award interesi” in such a case, '

Damages for mesne prifits are not a debt or sum  payable
at a certain tiwe, nor has any demand, in writing, of pay-
ment of mesne profits been proved to have been made: this
case, therefore, does not come within Act XXXIL of 1839 ()

We have arrived without doubt at the conclusion thas in-
terest was improperly swarded 11 the Courts balow ~by the
Sabordiaate Judgs at 6 per cent., and by the Assistant Judge
“at 9 percont. We hcld  that interest a% any rats whatever
cannot be allowed in such an action s the prossut, brougut,

8 it i5, to recover wesne. profits 2and interest ouly.

S o g e

[ Arpxrrarn Civin JumisorcTioN. }
Bisecllaneous Special Appeal No. 30 of 187L
YeNgoBA PALisuet KASER.evveee oeen <.Appellant.
RamBudii valad ARIUN..covemeenacinnnnns 2eapondent.
Zuyisdiction— Decrees for sale of mortgaged property out of jurisdiction
~—Civ, Lroc, Code, Sec, 5.

A wuit for the recovery of a mortgage dubt by the sale of the mort

gsged property is not a guit for lund within the meaning of Bec 5ol the
ode of Civit Procedure.

A may decred the male of mortgaged imumcveabls property
though sitnate beyead its jurisdiction..

THIS was a micesllaneous special appeat from an nrder of

A C. Watt, Acting Judge of Khandesb, confirming an
order of the Subordinate Judge of Amalnair, refasiag to
execute a decree.

>

(!) See Harpir v. Williams. 4 Q. 8. 219;12L. J. Q. B, 227
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The plaintiff broaght a suit in the Court of the Subordi- LR72,

Yenkohd

nate Judge at Erandol upsn a mortyaga bond for R 1,000, B tasar
which amount, with interest and easts, he soughb‘ to recover Ran:;l;h;;i(
from the dofendant personally, and, in defanlt of paymeat by valad
the defendant, by & sale of the mortgaged property. The arjun.
propersy mortgaged was situated within the jurisdiction o

the Subordinate Judge of Amalnair. The Erandol Subordi-

nate Judge decreed that the plaintiff should recover from

the defeudant Rs, 1,738-13.7, and that if the defendavt did

not pay that amount, tho plaintiff should renlize the samne by

the &ale of the mortgaged property. Qo sn application for

execution of this decreo coming on before the Amslneir Sub-.

ordinate Judge, e was cf cpinion that the Erandol Subordi-

pate Judge had vo jurisdiation 42 order & sale of immoveable

property wot eituated within tho lirsits of his - juriediction,

Inappeal, Me. Watt was of the sa e opinion. He, thorefore

coifirmed the crder rofusing executicn.

The special appes! way heard by Giz3s and MaLvicr, JJ.

V. N. Mandlik, for the spscial app2ilant:-This is aot a suid
for immoveable property. Al the cases beariug uvpon thid
subject are oited in the 4shodition of Bronghton’s Com-
mentaries c©n ths Code of Civil Proc:dure, under Saction 53¢
and support my contention,

FPanlurang Balibhadra, for the rpecial raspondent,

PEr Curiad:—We think that this is not a suit for land
within the meaning of Scotion 5 of Act VIIL of 1859.
Comparing thas section with Sections 223 and 224 of the
Code, we think that a suit for land is a suit whiah asks fur
delivery of the land to the plaintitf. We may nbserve that the
Caurt of Chanaery, though it has no power directly to affeet
Fropetty situate out of the houcd® of its jurisdiction, and
will not therefore try the validity of a will of Iacd in the
Colonies though mayde in England: Pikev. Hoare (a)
nor entertaiu a bill of partition: Aveher v. Preston (b), yet
Will order the xale of an estate inthe Colonies,in order
to realizoa sum of monpy charged upen it: Qascoigne v.

{e) 2 Bilea 182, (%) 1. Eq. Abr: 188,
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WDougbzs (c) anx Noel v.: Robinson (d). We reverse - the

B, Ka&u’r
Rambha’)l

valad
Arjuu.

oraers of the Courts below, and direct that the Subordinate.
Judge of Amalpair dispose of the application for execution
according to law with refereuee to this judgment.

Order accordingly,

[IxsoLveNT De Tors" CoURT }
In re N. D. CoorLawaLLA,

Feb. 2l

Indian Iasolvent Act, Secs. 47,50, and 60 —Personal discharge under
Sec. 47—S8ubcequent inguiry under Sec. (0— Evidence—Imprisonment of
Tusolyent under Sec. 50, .

Aun insolvent, whose personzl discharge has been. opposed under Sze.
47 of the Indian Insolveut Act, can be again opposed by the same credi-
tor, and on the samé grounds, whesn he applies for an absolute discharge
under Sece. 66,

The order made on the bearing of the petitiop under Sec. 47 of thes
Act can be used as evidence against the insolvent when applying for hi
discharge under See. G0, provided that such order clearly states the of-
fences established against the. insolvent.

An insolvent by being punished under Sec: 50 of the Act does not
thercby cease to be liable in. respect of such offences wheu he applies for
his dxsdxarge tnder: the 60th Section.

The discharge under See. 60 of an.insolvent whe- hasalready obtained:
kis disc lmr(ve under Sec. 47 iz not as of course; but will depend upnn the
gendral conduct of theinsolvént both Leforeand subsequent to his ob-
taining bis ‘diséliarge under Sec. 47.

H E ':factg_fof. this case appear fully in the judgment ¢ tho
Court.

‘The -potition of the Ensolvent cawe on for hearing before -
Gibbs, J., on  the 20th of December 1871 and the 10th of
January . 1872

" Marristt, for’ the' opposing creditors,

The Insolvent in pzrsos.
Cur. adv, vull

7¢) Dick. 431. (dJ 1 Ver. 90, 453,460.
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218t February 1872, Giass, J. :~The Insolvent in this case—
obtained-an order-for his discharge under Sectiog 47 ¢f the
Insolver:it Debtors’ Act on the 23rd Juiy 1869 from 4he pre-
sent Chie® Justice, then sitting as Commissioner in this Court
sach order directing that he ( the Insolveat ) should, under
Section 50, previously undergo twn years' imprisonment.
The - orders as follogr: * Forasmuch asit ppears ‘to 'this
Honourable Court that the said Tagnlvant, Naverji Dhanj.bhéi
Cocrlamalia, has (1) frnudufenf]y ‘with inteut of dimin: thing
the sure:to be divided among the creditors, made away with’
and concealed a sum of ruppees fifey thousand;and (2) fraudu-
lently, with intent to conceal the stateof Lis affairs, and to
dofeat the objectaof thosaid Ae’, Ppurposely - withheld the
production of a eartain Guazsrathi aceouns book and certain re-
ceipts, vespectively, relating to his affairs, sutject to investiga.
tion under the said Act; aud (3) wilfully altersd and falsified
a certain  other book of acerunt, namely, an Euglish aceoung
book, containing a register of boatloads of sead and murum,

whereby le bas brought himeelf witkin the mesnirg of the,

fiftieth section of the Act,this Court doth adjudge that -the
eaid Insolvent, Navroii Dbanjibhéi - Coorlawalla, be forth.
with taken into the custody of the gacler of the Common
Gaol of Bombay by virtue of a worrant under the seal of
this Honourable Court, aud that the said Iasclven: shail be
discharged from custody and entit'ed t> the benefit of ths
esid Act ® * * g0 eoon as the said Insolvent, N avroji
Dhunjibdi Coorlawalla, shall have been in custoby on the

criminal suid of the said gaol for the perivd of twenty.four
calendar months, to be computed from the Cate of the order,”
1% appeals that after being in prison for about fen months
ke was released by order of the Governor in Council on the
ground of ill-heald death. He now applies for a discharge in
tha nature.of s certificate under S3ction €0 of the Act,
This application is oppasad, and Cgqunscl having bscn Leard
for the oposing ereditor, and also the Insolveut, I adjourned
the case for consideration. The questiors raised were,
whether (1) an iusolvent, who had beeu opposed at the time
he applied for his personal djscharge nnder Section 47, cou'd
6 bopposed by tke same creditor no the same *grounds vg hia

15

1572.
T Inve
N.D.
Coorlds”
Walla
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epplieation for # dissharye in tte nature of a certificate under
Section 60;, (25 if he could, then whether the Court could
epter the decision of the Comnmissioner, sitting to adjudgs-
the dircharge under Section 47, a3 evidence against the In-
soivent under Section 60, or whather fresh proceedings should .
not bs takeun: and (3) whether, having been panished for
tha offences of which he was found ggilty in the inguiry
under Section 47 ho could atill be beld liable for the sama
offances  when the question was for a discharge under

Section 60.

As regards the nature of thetwo orders under Sactions
47 and 60, respectively, Isce no ground for altering the
opinion I expressed in thecase of Pestanji and Eda’ji
Kaka (a), tothe effact that tha bensfita derivable from the
latter order were s0 great as to justify the Court, when
deciding on the application, in considering the entire facts

‘connected with the Insolvent's trading both before and since

his insolveney, and I therefor on this ground,as ell as on
a review of the peocedure under the old Baskruptey law in
Fogland, consider that the creditors have a right to opposa
the granting of this greater bocn equally as to the former
and smaller benefit usder Secetion 47 and on the sams

grounds,

On the second quecstion raised, I had doubts when the
case was argued, which required me to take time to consider.
The cage in re Phillips (b), as shortly ucticed 1n Shelford’s
Practice, led me at first to consider that a fresh inquiry might
bs mecessary; but upon reading the full report of the case
and further considering the law aa thaain fore: abt hame, and
the terms of the Insolvent Act fur Iad'r, T hiava dzms to the
determination that I may righily uss the order of the Chief
Justice as proof of what was foind proved = gainsé the Iasol-
vant. If the formal order had Leen too vague to  show this,
Ithink I must that have tiken evide:ce de wovy b:ton
this latter point I donot tind rcyasli toany decision, a3
thera is no need for my 8o doing—the crder on record by

fa) $ Bow. H, C.|Rep.0.C. &, 57, (b, L Low Timee, I5.

G s e A
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the Chief Justice bemrr gnite full ard distinct as &> th
charges established agamsb the Insolvent,

Oa the third poiut, I must also record my decision against
the lnsovent, The wording of the Act to my mind, clearly
gives me equal power in dealing with an application under
Section 60 as under Section 47, the words of the former
section are, that the Court has power to make the ruls
abeolute ,i.e, to grant the order, or “to dismiss such petition,
or to adjrurn the further hearing thereof, or to make. such
order thereon as shall bo just; and further,the Court can
in graoting it. limit its operation ag to its effect on after-
acquired property.” Now, surely it could never have been
the intention cf the Legislature to mean that if an insolvent
had been punished for fraudulent practices, he might, after
undergoing the punishment awarded, come and, as a right,
demand bis discharge under Section 60. It is quite true
that the object of the insolvent Act bere, a3 the Binkruptey
Act at home, is to enable traders to start fair again; but, as
I stated more {ully in the case of the "Kaka Brothers, above
alluded to, it could not be intended to allow persons guilty of
practices and acts opposed to honest dealings to have ag fair
a start again as an hones!, through uofortunate, trader. The
classification of certificates under the provisions of the former
Bankruptey Law at liome has not been introduced into the
Indian Act, but the 60th section gives the Court ample
means to desl with wsuch cases as the present; and I have
ngw, therefore, t1 consider what my duty is with regard to
the Insolvent. Should he be allowed a discharge at all; or,
if allowed one, on what ‘terms? I find from the recorded
decision of Sir M. Wesiropp, that t.he Iasolvent was con-
sidered by him to bave been gullby of the following
offences:—(1) Making away with and coacealing Rs. 50,000;
(2) with holding receipt books and papers; (3) altering
and falsifying an account book. From injuiry, T learn
that sincethis order the Insolveaf hasnot been near t.he Official
Assignes: he did not appdal against the Comrmmoners
decision, but he has not attempted to put matters in atram
for the boneﬁt of his ereditors: the schedule tiled with thd

3 Vol 1x
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present petition is siroply a copy of that originally filed, and
which was held to be faulty and fraululent. T meation
this particularly, as inso’'vents here seem to think they will
get their discharge under Ssction 60 48 8 matter of conrse;
and that, after they have received their personal dischar, e
under Section 47, they have mnothing mcre to do thax apply
for the further benetits of the Act,that they may leave the
Official Assignes to do what he likes and what he can with-
out further assistance from them—a eourse very opposite to
what the Act requir:s, both in ibs spirits and its letter, I
consider that, ia deciding this ‘application, I must follow the
English cases. By the 5& 6 Vic, c. 122, 5 33, which was
the law in England similar to our preseat Act here, it was
enacted that any bankrupt who shall bs guilty of cons
coaling, altering, or falsifying any of bis bunks or papers,
with the intent to defraud his ereditors, or with the intent
to defeat the objects of tha Binkruptey law, or who shall
have concealed any of his property, was not to te entitle to
n cortificate. The Insolvent has been found guilty of coi-
cealing, altering, and falsifying bis accounts, and alo of
cancealing some of his property: it is ¢lsar, therefore, that he
could not have g3t a certificate under the Bankrup.cy Act
et.home. In the case of ex parte Knight (¢), Lord Ju:tics
Turner, in upholding an order refusing a ceriificate, says:
“There is nothing against which the Bainkrupt Law points
more strongly than f{alsification of books. I tuiok it would
b> a highly dangerops thing to relax the law in such caseas
this” In ex parte Dobson in re Strong (), the same learned
Judge observes: This Couct has naver. failed to visit frand
and falsehood with severe peunlties™; and L-rd Justice Knight
Bruce in the same case says: In the present case the
baokrapt has been proved to have been guilty of wilful false-
heod as to the state of his affairs, to have been guilty of in‘er-
tioral coneealmont of his goods for the purpose of defeating
his creditors and tc have committed other offences which the
gravity of these to which I have referred makes it needless
to mention, If we were to graat this man a  certificate, we

() 26L. J. Bank, 57 (d)2h L. J. Bank, 17,
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sbould contradict our whole practice and everything we
have hithertosaid or dyne in ciges of this deseription.” A
certificate is not a matter of right, but of discretion. It is
true euch must be exercised vn jwlicial principles; but those
principles mark the duty of attending t the putlic interests
and theclaims of gociety, and Icinnct bide from myself
the wholesale fraud of which ‘he insilviot appears to have
been guiliy. He was justly punished by this Ccurt, but soon
escaped its effests on the plea of iil-health. Had he suffered
the entire period of imprisonment that my predecossor award-
ed him, I should have hesitated to give him an crder under
Sec. 60; but I have now no hesitation ia refusing i$ vo
bhim, asI thiok that his econduct before and since his insol-
vency is such as t3 bar bis having s claun to start free once

more as & merchant Of this city. The application is rejected,

and the Igsolveat must pay ths cists of the opposing
creditors,

[ Ogr.iNar Civin JURISPICTION. ]

Sun No. 718 of 1870,
Tak ADVOCATE GENERAL ..o.ooovviviennecnnnnneen Plaintif,

Fatoid SULtdNi BEiasm and another ............Defendants.

Muhanomadas baw —Wakf—Founder's vight t4 appoint manager—
Manager chosen from specified ciuss—Akriba, meaning of term—Wife of
Jounder

Although, accord'ng to Muhanunadan law, Die founder of a TWukf Las
atight to reserve the managemont of it to himeelt or to  appoint sonioe
eue else thereto, vet when hie has specitied the class from anongst
which the manager is to be selected (¢ g, from amongst  his relations),
he cannot atterwards uane a persun as manager Got answering the pro-
ger descriptisn.

After the death of the founder the right to nominate a raanager of the
Wﬂkf vasts in the foun ler’s vakils or éxecutsrs, or the swvivor of theft
for the time lLeing,

Feoby 21.



