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than this would encourage periury and forgery. Our view_
jg supported by the observations of Sir B Pegcick in
Narinee Dassee v. Nurohury Mohonto. Marshall, Cale. R. 70
quoted in pp. 78, 79 of Broughton's Civil Procedure Code,
4th etiticn, and othev cases there mentioned, and Govind
Ramchandra v. Shekh Ahmed (e).

—————

[ APPELLATE CIvIL dTRISDICHON. ]
Special Appeal No. 414 of 1871
Caaxu Mopan IsaN4......... cererrees Appellant
DoirLaBx DwARRA........ POTPIURURO Respondent,
Mesng Projits—Interest on Mesne Profi's.
1o a suit for muesne prolits (not being a suit for land aud its  Mesne
profits ) iuterest on mesue profits cannot be recovered,
HIS was a special appeal fram the decision of E. 1. Candy
Acting A wistant Judye of Ahmadabad, amending the
deereo of the Subordinate Judge of Dhanduka.

The facts appear from the judgment of the Court.

The appeal was heard by Westroep, C.J., end LLoyp, J.,
on the 12th of February 1572,

Dhirajlal Mathuradas (Guvernment Pleader) for the
appellant.

Nagindas Tulsidas for the respondent.
Cur. adv. vult,

Westrorp, C.J.;—The defendant Chbaku’s grandfather,
who Was originally the owaer of a fisld, mortgaged it in AD.
1812 to Karsan Ranchhod and another. The plaintiff’s
father, Dwirkd, purchased the mortgagees’ interest and
became transferee of the mortgage on the 220d August 1853,
but permitted the criginal mortgagees.to remain. in posses-
sion of the field. About the 4chof* June 1859, tha defen-
dant, Chaku, who had succeeded to the mortgagor's intorest
in the field, altbough aware of the trausfer of the mortgage
to Dwidrkd, paid off the motiey. due upon the mortgage to

tc, 5 Rom. H. C. Rep. A.C. J, 133.
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—tho representatives of the otiginal mortgagees, and then

obtained nossession from them of the field. Dullabh having
succeeded to the interest of hiz father, Dwirkd, as trans.
feres of the mortgage, filed a plaint against the defendant,
Couky, on the 18th July 1862, to recover possession of the
field, and for mesne profits for three years previous to the
filing of the plaint, but not for interest upon those mesns
profits. He obtained a decree in that suit for possession and
for the three years’ mesne prcfits. He was put into posses-
sion of the field upon the 81st March 1866. Upon the 2nd
March 1869, he filed his plaint in the present suit for fur-
toer mesne profits, viz, for suech profits from the 18th July
1862 (the date of the Eling of the plaint in the f-rmer suit)
to the 31st March 1866 (uhe date of delivery of possession
of the fleld to the plaintiff) aud for interest thereon at the
rate of 8 per cent. per annum. Tne Subordinate Judge
aworded to the respondent (plaintiff ) Re. 412-8 as  mesne
profits and interest thereon at 6 per cent. per annum. The
Asgistant Judge affirmed that decee as regarded the amount
of mesne profits, but varied it as to the rate of interest, which
he raised to 9 per cent <Both the appellant and the
respondent in the present special appeal to this Court have
objected to the mesne profit3 allowed--the appellant saying
that it exceeds theactnal produce of the field, and the
respoudent saying that it is below that produce. What that
preduce was we deem to ba a question of fact, as to which
we are bourd by the finding of the Assistant Judge, who in
that respect concurred with the Suboirdinate Judge. We
therefore proceed to consider the only question of law in the
case, viz, whether the respondent was entitled to any, and
auny, to what interest upon the mesne profits,

Section 196 of Act VI1II. of 1859 enacts that “when the
suis is for land or other property paying rent, the Court may
provide in the decree for the payment of mesne profits or
rent on such land or other property from the date of the
suit until the date of delivery of possession to the decree-
bolder, with interect thereupon 4t such rate as the Court
xiiéy thiok proper.”
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- The present suit i8 not a “suit for land or other property.
paying rent,” but is ome for mesne profits and interest only;
therefore this case does not fall wiihin the section ¢uoted,
although the mesno profits sought hare arein respect of the
period between the cummeuceraeut of che suit and the deli-
veory of possessicn.

Nor does Section 197 apply here, inasmuch as it provides
only for recovery of mesne profits in a suit for land and
riesne profits which have aceruod prior to the date of the
suit. Moreover, that Saclion is silen a8 to intercsh

Section 11 of Act XXIIL of 1851, though conversant of
mesne profits, yetis o with respect to the execution of
decrces ounly, and i3 therefore inapplicable in this case (a).

Hence it apnears that nasither the Civil Procedure. Code
nor Act XXIII of 1961 provides for an award of interest
in amaction for mesne profits a3 distinguished from an
aaétion to recover land or other propersy paying rent, in which
interest muy be given on masne profits from the date of the
suit to the date of tha recovery of posscssion, The specificas
tion of thai case would seewn to be the tacit exclusion of
intercst on mesne profits in other cascs.

If we look to the law in England and Ireland for light
vpun this sulbject, we do nob find any ground for supposing
that interest can in those couatries be reconvered upon mesne
profits. A plaiati{f' is eutitled to recover cempensaticn for
the use and cecupaiion of the premiscs reecvered during the
time they were actually of comsteuctively otcupied by the
defendant .(.b). it is trua that in estimating damages insn
fction ®r mesne profita, tho jury sre nob (bere resirained to
the mere rent cr  producs of the premises, but may award by
their verdict suchsuw, cxceeding the valus of the resne
profiis, as sho circumnsianges esiablmbed in evidenco shall

(@) Se22Cale W. R Micc. App.p.5;3 Bow, H.6. Rep. A.C. J.
51, over-ruled 4 Born, H. € BRep A 0L J, 180 5 Iuid, ACJT 74; 6
Cal WR Miw D23/ 100, ‘

%) Doe v ilvilow, 12 A & E 40 (head —rent prid by occupier should
be deductad: 4 Tyr2020r& Ll,147)~See® O WRCiv R 457,
438, as to Wasilat; 5 Ibid. Mis 63; 3 Iiid, Mis 2550; 7 Ifd. Civ R.
78,28, 8 Ibid. Civ. R. 101, 101, 447; Cal. V7. R. 28€4 F'. B, 40,
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—warrint. In Goodtitle v.Tombs (c), Gould, J, said: “ It mus¢
bo taken for granied in thiscise . that t.here was an actual
ouster, and that the defendant Kept him the plaintiff ) wus
from the tims of the demise till the judgment in ejectment;
the plsintiff in thiscase is not eonfined to the very . mesna
profits only, but he may recover for his trouble dec, I bave
known four times value of the mesns profits. given by a
jury in this surt of action of trespass {faor mesne profiss); if
it were not to be so semetimes, complete justice eould not
bedore to the pwty injured” Aod Wilmes, CJ., said;
“Damages are not confined to the mere rert of the premises;
but the jurytnay give more, if they please, ag my brother
Gould kath truly observed.” Other authorities show what
would c¢ome under damages for “irodble, &:,” of which
Gould, J., speaks as prdperly aswardable by a jury in sctions
of trespass for mesne profits: for instance, g¢osis incurred in
recovering possesion, not only were theaction of ejectment
for that purpose was undefended (d), but wheroa verdiet
has been cbtained against the defendant (¢) or another
person (f ), sud also the costs between attorney aad client
incurred ita Court of Errorin reversing a j.dgment in
ejectment given erronerusly in the defendant’s favour,
slthough the Court of Errorcould not have awarded eosts to
the plaintiff (g). Andib would secwn that the plaintitf may
recover, in an ac‘ion of trspass for mesne profits, compen-
sation for weste or injury done to the premises, by carrying
away fixtures wbich were not removeable by a tenant, or by
comicitting otherepoil or waste on the premises, provided
such malters are specially alleged in ihd declaration (k). But
nowhere do we find it stated that inlercst on mesne profits

ia reccverable.
Nuxt as to the Indian authorities In anuareportud case

decid:d oo the 11th  Decezaber 1871, reguler appeal No, 18
(¢)3 Wils, R 118, 121.

rd) Doe v. Davis, 1 Esp. 358; Doe v. Haddart, 2 Cr. M d R 316;

Pearse v. Coaker, L R 4 Exch92,
(ej Symonds v Page, I Cr & Jer 29,
¢ f) Lovev. Reilly,2 Huds & Br 185 n; iPry v Donovan, 1bid 184
(g) Nowell 7 Roake, TB & Cr.404;S CI1 Man & Ry 170,
{»J Dunn v Large, 3 Douglas 335,
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of that yoir, Sioram Bava v. Atmaram Bava, by Melviy
and Koamball, JJ,, interest at 6 per cent. was given on mesne
profits from the date of the institution of the suit wntil pay-
ment. But that was a suit for a share of land, and therefore,
8o far as the interest given was interest from the dato of the
suit uatil dalivery of possession, fell withia Section 196 of
Act VIIL of 1859, and is accordingly so far inapplicable
here, Ths onily questicnable part of the interest there.
swarded wouid be such part, if any, as might accrue between
delivery of possession and payment. We way mention thab
the cise of Gundo Anandravv. Krishnaray Govind, to
which we shall presently reler, does not appear to have been
¢cited in that case. In the uareported Special Appeal No. 287
of 1871, Jasvunt Sing v. Russabhai Meghabhai, heard on
the 17th November 1871 by the same Judges, the Subordiy
nate Judge gave interest on mesne profits, but no question:
83 (o interest was ruised orargued in the High Court. In
Rajuke Leelanund Singh v. The Government of Bengal (<), the-
liability to pay interest on 1nesne profits-‘was allowed by
Government to pass sud silentio, the only question there
wmade aad decided being vne of _]urlsdlctlon That ciee,
therefore, is nct an authority as to interest beivg properlg
ehargeable on mesne profits,

The suit for mesne profits is not & suit for a debt but. for
unliquidated damages, and, as-a general rule, interest is nat

allowable on & claim for unliquidated dameges (j) A .

statute (3 4dnd 4 Wm. EV, ¢ 42,5 29) was deemed neces-
sary - in Eoghud to enable the jury in actious of trover or
trespass, de bumis asportatis (in which actions dazazges are
unliquidated) - to yive damages, in the nature of interest,
over and above the value of the gocds at the time of the
cpnvemon or eeizure thereof, That enact.uent has been
xntroduced into india for the Queena Courts by Acts IX.. of
1840 aud XXVL of 1841

1o Gundo Anandrav v. Krishneray Govind, k), which was
8 8UiL to recover a'shure inthe profits of a watdn .payeble
. . e
(6 1Cule. W. Rep. P. €21, (5) 7 Bom. H. C Rep. A&.C. J. 89, 98.
(k. 4 tom. L. C. Rep. A.J. 55.
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—out of three villipes, seven years’ arrears, dus previoualy ta
the filing of the plaint, Were awarded with iatersss by the
Lower Courts, The High Cuurt varied that decree so far as
it granted interest, which it vefused to allow, Couch, C.J,
saying that “thera is no law which evabled the Lower Qourta
to award interesi” in such a case, '

Damages for mesne prifits are not a debt or sum  payable
at a certain tiwe, nor has any demand, in writing, of pay-
ment of mesne profits been proved to have been made: this
case, therefore, does not come within Act XXXIL of 1839 ()

We have arrived without doubt at the conclusion thas in-
terest was improperly swarded 11 the Courts balow ~by the
Sabordiaate Judgs at 6 per cent., and by the Assistant Judge
“at 9 percont. We hcld  that interest a% any rats whatever
cannot be allowed in such an action s the prossut, brougut,

8 it i5, to recover wesne. profits 2and interest ouly.

S o g e

[ Arpxrrarn Civin JumisorcTioN. }
Bisecllaneous Special Appeal No. 30 of 187L
YeNgoBA PALisuet KASER.evveee oeen <.Appellant.
RamBudii valad ARIUN..covemeenacinnnnns 2eapondent.
Zuyisdiction— Decrees for sale of mortgaged property out of jurisdiction
~—Civ, Lroc, Code, Sec, 5.

A wuit for the recovery of a mortgage dubt by the sale of the mort

gsged property is not a guit for lund within the meaning of Bec 5ol the
ode of Civit Procedure.

A may decred the male of mortgaged imumcveabls property
though sitnate beyead its jurisdiction..

THIS was a micesllaneous special appeat from an nrder of

A C. Watt, Acting Judge of Khandesb, confirming an
order of the Subordinate Judge of Amalnair, refasiag to
execute a decree.

>

(!) See Harpir v. Williams. 4 Q. 8. 219;12L. J. Q. B, 227



