CARES

DECIDED IN THE

HIGH COURT OF BOMBAY.

[APPELLATE CiviL JURISDICTIUN, ]
Special Appeal No. 1.7 of 1871.

Lagsumip4r, widow, and another...dppellants.
Hagri bio RAVIL  voovinniiniiniiiinnnne, Respondent.

fjectment Suit by Landlord—Failure to prove{ease-Gemeral title~Case
vut forward in plaint-—J4lternative of plaint.

Where a lessor sues to eject Lis tenant on the expiration of thelatter's
term, or for breach of the conditions of his lease, aud fails to prove the lease,
he is not ordinarily at liberty in the same suit, ignoring the lease, to fall

" back upon his geveral tide as thoagh he had not sut up and failed to
‘prove the alleged lease.

A plaintiff must be limited to the case which ha puts forward in hi
plaint, but hg may put forward au altsruative case in his plaint]from
the commencement, asthe defendant then will know that he has more
‘than one* case to meet, and will not be takea by surprise,

Where the plaintiff has not put forward an alternative case in the
plaint, he may have leave to amend his pisint andto state his case cor-
reclly therein, if the Court think that he has' rested his claim upon wroug
grounds from misinformation, ignorance of law or fact, mistake or mig~
construction of documents.

THIS was & 8pecial appeal from the decision of R. F.
Mactier, District Judge . of Sitéra, in Regular Appenl
No. 127 of 1870, confirmitg the decrce of the Subordinate
Judge of Kardr,
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1872, . . )
ks~ The following are tke facts of the case:—
I v The plaintiffs, Lakshmibai and Lakshuman, instituted this
ari bip

Rivii  suit on the 10th January 1867 in the Court of the Mussif
of Kardr in the Satdra District. They alleged in the
plaint that they were the Inamdars of thelands therein
described; that the defendant, R4vji bin Bhéguji, was their
tenant under ap agreerent No. 3, dated the 20th June 1861
and that he would neither pay rent nor vacate the lands, and
therefors prayed that th: said defendant might be directed
to deliver up possession of the lands and pay the rent due.

The defendant denied the execution of the agreement
of June 1861, and set up two other agreements, Nos. 7 and 8,
dated respectively October 1848 and June 1852, passed by
him to Durgo Balvant, husband of the first, and father of
the second plaintiff, and contended thst, according to the
terms of these documents, he had becowne a perpetual tanant
of the lands in question, liable only to a rental of Rs. 35 per
anuuin.

The Munsif found at first that the agreemeont No. 3 wae
proved, buton remand from the Court of Regular Appeal,
he came to a different conclusion, and rejected the pluintiffs-
clai. The District Judye on a second appeal affirmed this
decree, he being alvo of opinion that the plaintiffs’ lease
No. 3 wasnot proved, and that the defendant’s leases,
No. 7 and 8, were proved.

A special appeal having been preferred and registered, it
came on for hearing on thy 14sh August 1871 befove GsBus
and Wzest, JJ.

Shantaram Nurayan for the appellants:—The Lower Court
diewmissed  the appellants’ claim solely upon the ground that
th2 agreement No. 3 was nob proved; but, this being an
action of ejectwent, the Court oughtto bave determined
whether, apart from the agreeirent, the appellants’ title to
€ject the respondent, or to recover rent from him, wasnob
made out. In a case like this, the plaintiff should, T submit,
be permitte’ to fall back upon his general titls when he fails
to preve his lease; S, A. No. 235 of 1863 (per TUCKER and
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Grsss, JJ), S. A No. 140 of 11865 (per ARNOULD and _
¥orsars, #.), and S. A. No. 356 of 1866.

Bhkavravnath Mangesh for the respondent;:—The plaintiff s
claim was based solely on Exhibit Nu. 3. He must s*and
or fall by that alone. As ho failed to pruve the agreement,
the Lower Curts very properly thesw out his claim. He
cannot shift the ground of his action—Narainee Dosse v.
Nurrokury Mohonto («); Mohendronath Mookcer]ee 0‘08?’86@1’
(b Mudhoasaoddun Qossamee v. A. Hills (c).

Upon the above contention, the Court made the Ffollowing
referenee tu the Full Bench on the 8th November 1571:—

WesT, J..—The Tudge below has found that a lease seb
up by the plaintitf (Nn. 8) us that under which the defen-
dant bad become his tenant is uet proved do has further
fourd that the lenses Nos. 7 and 8, produced by the defen-
dauat, are proved. Fur the plaintifi, special appellant, it is now
urged that, notwithstanding his failure to establish No. 3, his
suit, bLeiag cuefcr ejectment restcd on  his title generally,
and that he is entitled to fall back on the docamzuts Nos. 7
and 8 if he pleases, and from them, taken with the other
evidence, prove, if he can, that he is now eutitled o eject the
defendant. Tbe defendant (respondent), on the other hasnd,
contends that the suit having been expressly based on leise

No. 8, aud an alieged viclation of its conditicns, the pluntifl

is ot at liberty, now that he has failed in proviag that docu-
ment, to take up aground of sctica ditfering from that
originally®elected by himself; and chat, baviny been defeated
on that ground, he must bring ancther action if be wish

to rely on any other.

In Sp-cial Appeal No. 235 of 1854, desidel on the 8th
Augusb 1864, the plaintidf bad su- a1 to recover possyssion of
a piece of land lat by him to the "dufendant as his teaant.
The caim was thrown out by the Priscipal Sudr Amnu,
whose decroa was contirmed by the Distiict Julge in regu-
iat appeal;

() Marsh. Calc. Hep 705 see also pp. 47, 7, 235,
(b)Y Cale, W. Rep, Civ. R. 260 ré) 10 Toid, 242.

bat” in spacial appeal these decisions were,
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~IaishmipgrTeversed on the ground stated by the learned Judges:—"The

v.
Hari bin
Ravji.

issue therefore simply is, whether the plaintiff, Bahirji,
praved his right to recover possession of the land; and the
determination of that issue depended on ascertaining the
point whether the plaintiff’s grandfather let the land to the
defendant’s father as tenant, as alleged” Here it wouvld
seem that the view of the law takea by the Court was that
he, plaintiff,suing as landlord, cughtto provehis demise
and its expiration as under the Euglish Law (d), though a
direction is added thst the Judge “should inquire and
determine whether Bahirji (the plaintiff) Las a proprietary
right to the land, subject to the payment of certain dues to
the templa”

In Special Appeal No. 140 of 1863, decided on the 13th
October 1863, it seems probable, though the precise ground
of the decision is not stated, that the judgment of the Couré
proceeded on the groaad that the platatiff having failed, in
the opinionof the Assistant Judge, who tried the regular
appeal, to prove the tenancy he alleged, except in part, his
claim to ®ject the defendant must fail, except as to that
part.

In Special Appeal No. 356 of 1866, on the other hand, in
which the suit was torecover Jand alleged to have been “let
to the defendant oa condition that he shoukd give it up on
demand,” the Court held that the District Judge, having
decided ¢hat the tenancy of defendant under plaiutiff was
not proved, should have prozeedsd to determine—

(1) Whether plaiotil had ustallishad his original pro-
prietary title to the land in dispute;

(2) If so, whether defendant hud established adverse
possession as proprietor for more than twelve years; agd,

that this might be dons, reversed the dezree of the Distriet,
Court and remanded the cause for retrial.

In Specisl Appeal No, 111 of 1887, decided on the 28t4
March 1867, a case very similar, as it would seem, in ity

{d) Cole ou Ejectment, pp. 393, £83; Roscoe on Evidence, p, N2,
(ikh edn.y
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eseential features to the one with which we have now to deal
tho late learned Chief Justice and Warden, J., reyersed the
decree of.the Assistant Judge, who bad thrown out the claim
on finding that the agreement sued on was not proved, and
directed that the second issue should be tried, viz., whether
the vwnership of the plawtitf was proved by other dceuments
in the cuse.

The actizn of ejectment under the English Law is one of
a peculiar nature. Section 26 of the Code of Civil Proce-
dure, requiring “the cause of action” as well asthe “relief
sought” to beeset forth in the plaint, seems to intend that
not only the right of the plaintiff. whether it arose from or
was indepsundent of contraet, should be set forth, but also
the particular violation of that right which, in his opinion,
entitles him to a remedy at the bands of the Court. This is
80 in other cases, and no distinction seems ta be contemplated
betweon a suit for ejectment and any other snit., When,
therefcre, the plaintiff has stated as his gronud of action a
particular breach of a contract of tenancy which has given
to him a right of re-entry, the defendant bas denied the eon-
tract or the breach complained of, and the issues drawn upon
this footing have been accepted as sufficient by the partics,
it would seem that “the determination of the eauss,” 1o uce
the words of -Lord Westvury, “should be founded upon o
case either to be found in the pleadings or involved in, or
coLsicbent with, the case thereby wmade.” This is, I think, the
view penerally acted on by the Lower Courts; but toe plain-
tiff is somitimes allowed to #hift his ground, as be seeks to
«jo hege, in a way hardly eonsistent with the general system
of the Code of Civil Procedure. The matter is of practical
importasce, and as the views held by the Division Tourts
have not been uniform, I should wish to refer the question
to a Full Bench,—whether A suing as landlord or lessop
to ¢ject B as bis teriant on the .expiry of his term or for
breach of his eontraet, is at liberty to rely, as thy ground of
his right, on & relation bitween him and B that has not
arisen out of the alleged contfact ?

(vess, 1.—1 have followed ths precedents of the -Coutt,

872,
T Lakehumibdi

v.
Hari bfa
Révji
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._I%f some - of Which have been set out by my brother West;but I
4AK8Mn M . . .

« o have alweys had a doubt in my own wmind as to the propriety
IIE:QI\'E);H of allowing the gene ‘al question of title to be gone into when
the lease, the document sued on, was found not proved.

I believe the practice took its rise in suits by Fnamdars
on verbal leases. The C urt considers that it would be
unfair to let the Jnamdar suff r the loss of his Inam land,
simply becanse he could not prove a verbal lease, and the
feeling, I wilk notsay priociple, which iaduced the Court
to rule in favour of the Inamdar appears to have been
extended to othercases. I quite agree in thinking the matter
coe deserving the consideration of a Fall Court, aud there-
fore agrea ia this referonce.

Accordingly, the question proposed by the above refer-
ence wag argued bafore a Fall Bench, cousisting of Wes-
TroPp, C.J., Ginse, Lroyp, MeuviLL, and KEMBALL, JJ., on
the £th February 1872

Shantaram Nurayen for the special appellant.

DBhairavnath Mangesh for the special respondent.

PErR CuriaM.—Weare of opinion that in this case the
qaestion- referred must be answered in the negative, The
plaintiff has sced on a document which the Court below has
believed  to be a forgery. The general rule is . that a party
must  be limited to the case which he puts forward in his
plaint.  He may indeed, from the commencement of the
suit, put forward in his plaiot an alternativ. cese, and thus
tho defendant will have notice that he bas more than one cise
to meet asd will not be takea by surprise. Where the
plaintilf has not put forward an alternative case, he may
have leave toameand ris plaint and to state bis case therein
corrcetly, if the Court think that ha has rested his elaim
upen wrong grounds from misinformatio s, ignorance of law
or fast, mistake or misconstruction of documents. The
Court will then wmake such order as may toit seem just,
regarding the adjournment cf tho hearing anc eosts. But, as
a general rule, a pluintiff inust abide by hie plaint. The adop
tiou oy the Courts of 8 general principte of decision  others
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than this would encourage periury and forgery. Our view_
jg supported by the observations of Sir B Pegcick in
Narinee Dassee v. Nurohury Mohonto. Marshall, Cale. R. 70
quoted in pp. 78, 79 of Broughton's Civil Procedure Code,
4th etiticn, and othev cases there mentioned, and Govind
Ramchandra v. Shekh Ahmed (e).

—————

[ APPELLATE CIvIL dTRISDICHON. ]
Special Appeal No. 414 of 1871
Caaxu Mopan IsaN4......... cererrees Appellant
DoirLaBx DwARRA........ POTPIURURO Respondent,
Mesng Projits—Interest on Mesne Profi's.
1o a suit for muesne prolits (not being a suit for land aud its  Mesne
profits ) iuterest on mesue profits cannot be recovered,
HIS was a special appeal fram the decision of E. 1. Candy
Acting A wistant Judye of Ahmadabad, amending the
deereo of the Subordinate Judge of Dhanduka.

The facts appear from the judgment of the Court.

The appeal was heard by Westroep, C.J., end LLoyp, J.,
on the 12th of February 1572,

Dhirajlal Mathuradas (Guvernment Pleader) for the
appellant.

Nagindas Tulsidas for the respondent.
Cur. adv. vult,

Westrorp, C.J.;—The defendant Chbaku’s grandfather,
who Was originally the owaer of a fisld, mortgaged it in AD.
1812 to Karsan Ranchhod and another. The plaintiff’s
father, Dwirkd, purchased the mortgagees’ interest and
became transferee of the mortgage on the 220d August 1853,
but permitted the criginal mortgagees.to remain. in posses-
sion of the field. About the 4chof* June 1859, tha defen-
dant, Chaku, who had succeeded to the mortgagor's intorest
in the field, altbough aware of the trausfer of the mortgage
to Dwidrkd, paid off the motiey. due upon the mortgage to

tc, 5 Rom. H. C. Rep. A.C. J, 133.

1872.

Takshmibai —

7.
Hari bin.®
Ravji.



