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1873,

“Fatina Kom
Nubi Saheb

v,

Darya 8sheb
and the

Cellector of
Kaladgi.

1873,
April.

BOWBAY HIGH GOURT REPGHTS,

such there be, who claim to he hié heirs, and to direet that,
after the making of thoss amendwments, this cause aud all the
proceedibgs thetein be transferred to the Court of the
Subordinate Judge of Bagalkot for rotrisl oa the merite
The parties respentively to be at likerty to pive sueh further.
evidence ‘as they may b¢ advised and as may ba legally
admissible, Costs of suit and of this appeal to follow the
resuit of the rerial.® -

Decree reversed and case remanded,

[APPELLATE CiviL JuRISMETION. |
Special Appeal No. 337 of 1871

VRIJAVALABHDAS KHOSHALDAS. vvevier cvnrionrnner s Appellantt
Tue COLLECTOR OF AHRMEDABAD..,........ rerieran Respondent,

Bombay Act IV. of 1868, See. 4— Non-liability to pay assessmern
—Pogsesston.

Wher¢ laud in a Town ia the Presidency of Bombay was feund to-
have beeu in plaintifi's pessession from )85 to 18T without any
payment by him of Land Reveyue to Goverttment

Heid that 1t was oot liable to pay assessment under Bombay Aet IV
of 1868. ‘ '

TPHIS was & special appeal from the decision of I'. D. Melvit,

" District Jtudge of. Surat, in Appeal No. 273 of 1871,
reversing the deecee of M. H. Scott, Assistant Judge in the
same district. :

Vrijavalabhdds bronght this sait to obtain a declaration
that hewas eatitled to hold, free of assessment, a crtain piece
of‘gmund in the town of Ahmedabad belonging to him, and
te recover baclk Re. 178-8-0,-®Which he had paid, under pro=
test, in obedidnce to an order of the defendant, on atounb
of assessment on the ground,

*¥ide infra p. 192 and i 193
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The Assistant Judge found in plaintiff's favour, holding 1873,
him entitled to the declaration sought by him and to receive’ ‘Hiﬂik‘;gﬁ:a
back the amount cldimed. This deeree, however, was res v.

The Collector
versed on appeal. of Ahwedabad.

Ths appeal was argued beforo Westropr, C.J.. and
MEeLviLL, J.

Angley (with him Nagindas Tulsi das) for the appellant:—
Under Bombay Ast IV, of 1868, Section 4, the plaintif’s
claim ought to have bteen awarded at oncs, as that section
preserves existing rights. The plaintiff has' been in posses-.
sion under the deed of sale for mrore than 12 years witnout
ever having paid assessmcont on the ground in cuestion.
The onus lies on Governmar i . show that assessmens has
been paid: Heera v, Lokerath (o)

Mayhew, Legal Remembrancer, (wRh him, Dhiraglal
Mathuradas, Governont Pleader) for respondent. .

Prr CuriaM:-Inasmuch a8 it-appears that the plaintiff has
beld under the deed of saleand been in pcssession of the land
mensioned in the plaint, from the year 1858 to the time of
the Sling of the plaint (st August 1571), without paying
land revenue to Government,- and the land, therefore, is ex-
mpted from assessment under Bombay Act IV. of 1868,
Sae. 5. el 1, para. 2. this:Court reverses the decrge of the
District Judgo and restores that of the Assistant Judge with
ecosts,

Decree reversed with costs

(a) 2 Cnley W. Rep. 135 Giv. Byl



