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GRDHARLAL DAYALDSS...... veensenns serennnno(PUL) Appellants
JAGANNATH GIBDHARBHAI and CaHOTALAL
ULASRAM.ovorviniiiineriiseeennennsnnnianne( Defts) Respondents, .

Judge's referving, to.documents, and: facts not in the - plaint— Malicious.
prosecution without veasonadle probable cause—dAmoudt of damages.

A Judge, in considering, under Sec. 32 of the Civ, Pro. Code, whether
he should admit or reject a plaint, is wrong in referring to decuments
and facts,not slated in, or annexed to, the- plaint; nor agcertained by
Lim by interrogstion of the plaintiff, although such docuuients and:
facts may have beeg on.record in other proceedings in.the Judgs’s Court.

In a plaiot, claiming damage £oFan nnsuccesstul criminal _prosecu-
tion of the plaintif by the first defendant, and sauctioned by the
sccond defendant ag a Subordinatedudge, the plaintiff (though, stating
in the plaint thet the second defendaut “maliciousiy and without
authority’y ‘sanctioned the prosecution, and that the Magistrate, before:
whom it was brought, held that there was no cause whatever for the.
charge, } did not allage in the plaint that the lust defendant prosecuted
him (plaintiff ) malicioysly and withont any reasounable or probable
cauge, or that tlie prosecution was sanctioned by the 2nd defendant
without reasonable or probable cause ;

Held that the plaint was properly rejected, and-that there was no.
good greund for allowing the plaivt ta. be amended, tho pldintiff
having dolayed the filing of it until the last day but one allowed by
the ldw of limitatien.

Quaere—whpther the first and second defiendants could properly be
joined. in such an action ?

In every such plaint, plaintiff should name the awnount of damages.
which he seeks to recower as compepsation for the injury of which he
complains,

TPHIS was a regular appeal against 8 decision of Mr. Newn..
ham, the Distriet Judge at Surat.

Girdbarldl Day4ldés instituted this suit against Jagonéth
Girdbaridl for damages or compensation for a criminal
prosecution unsuecessfally brought against him (Girdharldl)
by Jagannath, and against Chotdldl Uldsrdm, the 2nd defen--
dant, as the S::bordinate Judge at Broach, for sanctioning
that prosecutior “maliciously’add without authority.” The-
Digtrict Judge rejected. the plaint on. the facts and for the-
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rossons ‘contained in the following extract from bis judg-.. 1878

ment ;~-

“Oun consulting several papers en my records, which bear
on the facts leading to this prosecu®on, I find that about the
year 1869 Jagannith obtained a decree ia the Broach Courd

tsigsinds Girdharldl and his brother, which was confirmed, on

ap'peal, by my predecessor, Mr. Kemball, who, at the same time,
remariked on the frivolouscharacter of the prineipal objeetions
taken by the defendants, Sometime safterwards, Girdharlsd
institated criminal proceedings againet Jagannéth, believing
that he had discovered new evidence and requested the
Broach Sudordinate Judge’s sanction to thern. Being.refuased,
he applied to me; but I declived to give such sanction as tong
as Mr. Kembsll's decree remained analtered. On  this, he
applied for a review of judgment which wad allowed ; but,
after enquiry, { found no sufficient reason to disturb my
learnad predecessor’s decree.

*“On this, it appears that Girdharlél prosecuted on a cha¥ge
not weguiring sanctiow, as I find Jaganovdth tried by the
Acting Assistant Session Judge of Broach for criminal
breach of trust, but at opee acquitted, that officer holding
that the allegations cf the prosecutor himself did not warrant
such,a charge, ‘

“Jagannsth, then, in his gurn, saed on another note, Gip:
"dharld! and his brother put in an answey for which Jaganndth
prosecuted the former, the subordiuate Judge giving formal
sanction. The Magisirate, Mr. Eotee, however, discharged
him, expressing strongly his opinion of his innocence.
Heacs this plaint which has been tendered on the last day
allowed by the law of limitatiom.

“Againsh Jaganndth, there is cortainly a ground of action;
but with regard to the Subordinate Judge—the inclusion of
whom inthe plaint hasrendered necessary its presentasionin
this Court—this is the firat plaint of the kind that Ihave seen.

«Jn the cases of Vinayak v. Iichu (a) and Venkat v. Arm-
strong (b) there wasan irregularity in defendaut’s actions; in

() 3 Bom, IL C. Rz2p. A. © J. 38, () Thid. 47,
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the latter ¢ass, Westroprp, J. remarked ‘ prima fadie thé act
complained of isa wrongful act’ So in Vithoba v. Gorfield
(c), the action was irregular. Bu$ in this case, the Subardinabe

GirdharbhaiandJ udge had clearly jurisdiction to give laave for a prasecution,

Clotalal,

if he thought it advisable, although the plaintiff says it was
done ‘without authority’ (vagar adhikari) whatever he may
mean by that. Thers is no question of the Subordinate Judge
‘believing himself in good fsith to have jurisdiction * (Ack
XVIIIof 1850); he had jurisdiction, acting on his opinion
of the case, The plaintiff itis true, charges him with acting
‘in walice’ (pap budhi the). But if every one who misy choose
to assert that a public officer performed a perfedtly regular act
maliciously, is to be allowed to sue him in the Civil Coutt, it
follows that every Magistrate and every Sessions Judge,
whose rentencemay be reversed on appeal, must be prepared
to vindicate the good faith of his decision, as defendant in
s suit brought by the sufBeessful appellant. Eithér Act:
XVIIL of 1850 was passed to prevent a state of things so
absurd and so contrary to public policy of this, or it is all
but useless,

“1 fiad that the plaintiff has no cause of action against the
Subordinate Judge; he might sue Jaganndth, but it vrust be
in the Lower Court. Had he done his, this Court woqld
have, on his application, transferred the suit to the Cdurr. of
unother Saberdinate J adge. As a matter of course the plaint
is rejected.

I observe, moreover, that the claim is not v‘alueci, and
tnade on & 10 Rupee stamp; this is also incorrect, as ndthing
hindered the plaintitf from appraising the injury he has
sustained at whatever rate he pleased.”

The appeal was heard before Wesirorr, C.J,, and MgL-
viLL, J., on the 25th April 1873,

Nagindas Tulsidas (with bim Chunilal Manikial ) for
the appellant.

Westropp, C.J..—This is &n appeal from the deeision of the
Distriet Judge which rejeqped, under Sec. 32 of the Civil

(¢) 8 Bom: H. C. Rep. Appx, 1.
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Proeedure Code, # plaint presented by a Vakil of the High 1873

Court against the defendant, Jaganvath Girdharbhdi‘ora GB:;:‘:;;L -
malicious prosecution for giving false evidence, and against v
the defeudant.. .Cbotsihil Uldsrdm, Subordinate Judge ahGir‘f]ﬁ":‘;ﬁa?;nd
Brosch, {or maliciously sanctioning that prosecution, Cuotalal.

The District Judge wan in error in referring to documents
snd facts, neither mentioned in ¢i annexzed to the plaint, nor
ascertained by interrogation of the plaintiff by the Judge.
Althongh those documents ¢)d facts may have been on
record in other proceedings in the Judge's Court, yet
teirg dehors the plaint and not stated or referred > Hy the
plaintiff (after being questioned by the Judge as contem-
plated by Section 32), the Judge ought notto Eave taken
thern into counsideration in order to determine merely whether
or uob the pleintitl made out sach a prima facie cause o
action as rendered his plaint adaissible on the fila,

Independently, however, or any information obtained by
the District Judge of matters extraneous to the plaint, we
thiok that it is a plaiut in its present from unsustaivable
against either of the defendants. The plaint does state that
the Subordinate Judge (the 2nd defendant) ‘“‘wmaliciously and
without authority” sanétioned the prosscution of the plain-
tiff, and that Mr Mdcickji Kdvasji Entee, the F. P, Mugistrate
at Broach, wat cf opinion that there was no cause whaiever
for the charge againstthe plainuiff: but the plintt does noé
himself, any where in the plaint, aver thet the charge was,
made agaiust bim by the 1st defendaut, Jaganndth Girdhar-
bhéi, maliciously aud without reasonzble or probatle cause,
or that the sanction for the prosecution was given by the 2nd
defendant, Chot4lal Uldsram, without reasonable or probable
cause, which the plaintiff shculd have averred, inasmuclt as
it is guite possible that & sanction might be granted with
reasonable and probable cause, and yet be so granted mali-
ciously. No doubt, it would be very improper for, and dis-
creditable to, any Judge or Magistrate to permit, private ma-
lige or vindictiveness in anyWiss to enter int0 his motives for

Vol x 24,
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1873, granting or withholding a ssnction; but if there be reason-
‘}’)‘;‘Y‘;‘ﬁ;’?; able and probable cause for the sanction, it would not be
v vitiated in legality by the improperly superadded malice.
-_’J“g?“_“a?h :
G"dc}if;t[;}fff‘and So too as - regards the prosecutor; he may be strongly ae-

tuated by malice in brioging & prosecution, but, if he have
reasonable and probabe eause for it, his malice does not ren-
der him liable to action for having prosecuted.

In Johnsione v. Sution (d), it is appositely said in the*
jodgment of - the court: “The essential ground of this
action is that o logal prosecution was carried on withowt &
probarblevcause. Wo say this is emphatigally the essential .
grcund; because every other allegation may be implied from
this; bus this must be substdhtively and expressly proved,
and cannot be implied,

“From the want of probable cause, malice may be, and
most commondy is implied. The kaowledge of. the defendans
is also implied,

“From the most express malice the want of probable
ca1se cannot be implied.

“A map, from a malicious motive, may take ap a prosecus
tign for real guilt, or he 1nay, from circumstances < which
hereally believes, proceed upon apparent guilt; and in
neither case is he liable to this kiand of action.”

Aud in Morgan v. Hughes (e), Buller, J.,, said:~—~Tha
grouuds of a walieious prosecution are, 1st, that it was done
qaualiciously, and 2ndly, without probable. cause, The want
of probable cause is the gist of the action”

In an anonymous case reporied in 6 Mod. R. 73, the court
of K. B. held “that let a prosecution be never so maliciously
caryied on, yet if there be probable cause or ground for it
no aetion for malicious prosesution will lie.” See alss

Reymolds v, Kenmedy (f), 2 Sausders Pl. arvd Ev. by',Li;eh
321, 824 9ad ed. '

e (d) LT R, 544 (e) 2 Ibig, 231, ( £ Wits, 232.
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‘We think, therefore, that for these reasons, and not for the 1873,

regsous relied upon by the District Judge, he was justified G}ff;‘;,f}:;
in rejseting the plaint, and we affirm his order. v. o °
dagannath

As regards the stamp, we are of opinion that i, being oncGirdharbhai and
for 10 rupecs, would have covered damages to the extent of Chotalal.
Rapess 130 aud no mors, and that there Wwas no reason why
the plaintiff should not have named the amount of damages
which he sought to recover as compensation for the injury
of which he complained.

We see no grounds sufficient to induce us to permit the
plaintiff to amend his plaint, he having delayed the presenta-
tion of it until the last day, oriast day but’one, on ‘which
the law of limftation would permis him to file it.

Wa decide nothing as to the prapriety of joining both de-
tendants in ona action, aud as to the necessity of suing them,
it at all, separately. Itis uncecessary for us to determioe
that question, and by our silence o that point we are ‘hot; o
be understood as concuring in the course adopted by Jphe
plaintitt

Order afirmed.

{APpELLATE CiviL JURISDICTION.]

Regular Appeal Na. 65 of 1871, A ®

FAruL KoM NUBI SAHEB......ovsvercravenee  Appellant.
Darv£ S4uEs and TAE CoLLECTOR of
KALADGE. vvveveenes seoeeressarsssrvasnencesserns Rospondents.

Proper framing of plaint—A mendment—Collector's Books—Title..
heirship, caunot 8ue -

A persony claiming & share in land in right of
Looks, but shoyld.sue

Collector for entry of his name in the revenue
the coheirs for an award of a share in the land; or for & declaration of
right (o sach a share. ‘

The Callector’s book is kept for purposes of revenue not ?ﬂor purposes
of title,and the fact of a person’s name being entered in the Collector's
book as occupant of land, does nat, nécessarily, of itself, establish that

Person’s titke, of defeat the tjtle of apy other person.



