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BOMBAY HIGH COURT SKPORTY:

3. judgment ereditor of the mortgagor had a right to file a enit
to redeem the mortgages, and thus upon paymeat of the
amount due upon the mortgage $orender the mortgaged
promises liable to his claims,

Cur. Adw. vull,

O the 5th of April, SsreesT,J, ruled that the fism of
Ganssh VinAydk woere notin possessmn of the mortgaged
premises as trustees for thedefendant, and directed tho attach-
ment that had been laid upon ¢hke mortgaged premises to be
raised, and ordersd the plaintiff to pay the ecats of the
Bupmops.

Attornay for the plaintiff : € Tyebji.

Ayorneys for the claimants : Dallas and Iynch.

[Cacwr Casxs.]
Res. v NAmAy&L Prramsar

Cemioras—LCAviction on Merils— Error in décision on merita—Jurip-
diction o High Court to interfere—Act X111 of 1856, Section OXI.

Section OXI, of thePolice Act (XIII of 1856) does not give juris
diction to the High Cowrt, when a cusels brought before it on

-pertiorari. to engurire vhetfxer the Magistrate has come to & correct een

®iugion as te the guilt oy  innosence ofthe prisener. The object of
thist section is te limibthe objections to a conviction to some smbetan-
tiat mefitoous ground, such as want of jurisdiction or the Hke, and
to"prevent a convictlon from being quashed on amereerror of form or of
procedure.  But the gection daes not give the Hogh Gourt any right to
interfere on the ground thatthe Magistrate fas come to & wrong conolu~
sion on the question of the guilt or innecence of the accused person.
Though affidavits may be used to-shuw a wantof . jurisdiotion ina
Magisteate, evea though swch affidavits contradict for this purpose: the
finding of the Ma.gietral:é, they camnot be used as sffending mataeriale
for raviewjog the Magistrate’s decision un the merita,

ON the 484 day of:March 1873, Muyhewebtsived troim green
J. arule nist calling upos, Cherles Philip ©asopsr, Ba-
quire; Second A(aemﬂteo( Polige for the Tewn and Islénd of
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Bombay, i show oaiise why s writ of coxtisrars should not _
issue for the removal into the High Cours of the proeeediugs’
nken before him in the matter of a complaint made against
Nithdé! Pitdwber and bis convietion theremm.

Xithaldl Pitdmbar had, on the 20th of Febroary, beea
eonvicted by the Second Magistrate of stealing eurrency
nokes of the value of Rs. £0, and, for such offence, bad been
Sentenced to twe months’ rigorous imprisonment.

Bhe affidavits upon which the rule was granted (the sub-
‘stance of which appears from the judgment of the Court)
weve put in to show: (I)—that the convViction of the
" prisoner was wrong on the merits, and (I[)—thas he Bad nct
been given an opportunity by the Magistrate of calliag wik-
nesses on his behalf.

The Magistrate made his return to the rul® by sending tip
the charge sheet relating to the trial and econviotion of the
prisoner and the original depositions taken upon Ghe trial
Affidavits were also filed on bebalf of the Magisirate toshew
that the prisoner had been allowed smple opperfunity of
calling witnesses on his behalf.

)

¥he rule was argued before Green, J., om the 1&th March
1873.

Bie Homourabls 4. R. Scoble (Advacate General) showed
eause agaiust therale, and contended that it ought to be dis-
chatged, a8 there bad beenno ewror in the prosaedings, or
waat of jorisdiction in the Magistrate to try the gase, and
the Court had no power to enter into the merits of fhe coavic-
tion or to coasider whether, upon the evidence, the Magis-

“trate had arrived at a correct ar snerroneous coschusion. The
Jjurisdietien exencised by the High Court is the same as that
exereised by the Cours of Queen’s Banch in Bugland, and thas
Court could not interfere in 3 case like the presvoi: R.v,
Ross (a); Paley or Summary Cenvictiens, p, 4.2

fo) 1 Jun'N. B, 803; 74 L. J. M, €. 200,
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1“‘_7_3- _ Ansfey (with bim Mayhew), in support of ths rule, c‘ontend
fog: ed that the jurisdiction of the Court was extended by qbe

i\;.nlt.ha{al 111th ssction of Act X111 of 1856, which, by implication, gava
1tamoger,

the Court power to enter into the merita of a conviction, and
that the decisions of the Courts in England io eases of cor-
¢iorari were, therefore, notapplicable. He also dontended thas
in the present case thete had been no trial, as the witnesses’

or the prisoner had not been examined.R. v. Grant (b) shows
that an error such as this is u ground for quashing a convia~
tion : Paley oo summary Convictions, p. 118, 5 th Ed.

Cur. add, vult:

GREEN, J:—In this cess a rule has been granted on the
epplication of the prisoner Néthdldl Pitdmbar, calling upon
Charles Philip Cooper, Second Magistrate of Police for Bom-
bay, to show cause why a writ of certigrar ¢ should not issue
to remove iato this Court certsin prceeedings taken before
the said ‘Magistrate on the 19th and 20th February last, iw
the matter 6f a complaint made against the said Nétb4ldl Pitdm-
bar by one Munil4l Keshavl4l, and the couoviction thereon of
him, the said N4thélél Pitdmbar. The rule was granted
subjeet to the applicant depositing Rs. 300 as secarity for
aoy costs awarded to be paid by him, the applicant.

The charge against the prisoner, of whicti on the ‘20th
February be was convicted by tho Magistrate, was of stealing
gertain carrepcy notes for the amcunt of Rs. 50,a charge
over which the Magistrate bad jurisdietion under Sec. 27 of
Act XIIL of 1836

That this Court has jurisdiction to remove and quash con-
victions and sentences of the Poliee Magistrates and Petty
Bessions of this town and island in cases where the Court of
Qcen’s Bench in England wonld do so in respect f inferior
criminal courts of that country, there can be no doubt. The
Act itself in Sec. CXL recognizes the existence of such a juris-
diction, und provides that “no conviction, . order, or judgment
of any M:gistrate, or in Bombay of the Court of Petty Sess

(19 1.3, .8, 88.,
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bxons shall Bo quashed for error of form or proesdure bat only
on the merite” This section, howeéver, by 4o means syS
that 4 conviction may be quashed whers a Magistraté may
be considered to have come t0 a wrong conélusion on the
evidente before him. 7That has néver been & ground for a
writ of certiorari, The section is divected to this, that the
obj:ction to the conviction must have & substantial merito~
rious ground, and ot be nierely an error of form or pro-
cedura, ' Such cases would of cotirse be when the Magxstrate
bas convicted au accuséd person of a tharge which tho Magis-
trate had no juriediction to besr and deterwins; or had award-
ed a sebtencs which he had no power to award, orhad pro-
teeded in such a indnner as to afiord groucd for msying‘thab
the accused person had not had reasonable opportunity of
defending himself. Theré may, of course, be other ¢lasses of
cases in which an objettion to a conviction would be enter:
tained by this Gourt whes it eould bd said that the accused
had merits, But though au accusel peison inay have merits

ini the general sense of the word and of thie miost substantidl

kind, viz, that the Magistrate has come 3 8 wiong doticliision
on the question of guilt or innodence, yet that is not a cade
to which per s¢ a remedy can be applied by means of 4 dertio:
rart. The section, in short, says that to gquash a4 ecnvietion
thefe iust be merits, dot that whenaever thete ame mierits iiy
the genersl sense of thé word the conviction will be guiashetl

In the present cesé the prigoner has filed & rinsiderabld
number of affidavits; some of them to show that lis is 4 man
of respectable position aud véry €ousiderable weslth, ard
others by persons preeent on the otcasion when the allegsd
 theft was committed, to show that the prisorier was not the

guilty person. The obly purpose for which these. affidavits
can be looked &t is, it my opinion, as showing that there were
persons able and willing to give matetial and relevaut evi-
dence on bebalf of the prisoner, who, s & matter of fact Were
not heard by thte Magistrate.

Though affldavits may be used, as appearsby The Queen v.
Boiton (c), to show o want of jurisdiction in” Justices of thé

7c)1.Q. B. 66
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__Peace, even though such affidavits contradict for this purpose
the finding of the ‘Justices, it is quite clear they cannot be
used affording materials for reviewing the Magistrate’s
decision. Where the charge iasuch that, if true, it would
give the Magistrate jurisdiction, his decision is final.

The only ground on’which I consider it possible on the
application for the rule that the prisoner had any cass, wag
that he had not had reasonabls opportunity of defending
himself. The case made by the prisoper in his original affida~
vit was, this—that at the adjourned hearing of the charge,
viz, on the 20th February, he attended, with certain witnesses
{who, by their affidacits, support the prisoner in this), that
he wished the assistamce of his pleader, Mr. Nagindés‘ Tulsi-

das, and informed the Magistrate that such pleader was ill and
unable te attend, and that he asked the Magistrate to post-
pone the further hearing of the charge, but that the Magis-
trate, after putting a few more questions to the poiviceman
who had found the stolen property, and without asking if
“the prisoner hnd any witnesses to call, sentenced him to two
~months’ hard labour in the conntry jail. It is to be observed
_’;thah the prisoner does not here allege that hemade any gpplis
cation to have his witnesses examined or informed the Magis-

trate that he had witnesses. The Magistrate and the inter-
preter of the Girgaum Police Court havs made affidavits from
which it appears that on the first day, viz, the 19th February,
after the examioation of three witnesses in support of the

charge, the magistrate asked the prisouer what he bad to say
in his defenee, and $he prisoner in reply stated that he did
not steal the notes, that he (the.Magistrate) then asked the -
prisoner if he had any wituesses, and he replied yes, and two
witnesses were examined ag to the prisoner’s character. That
the Magistrate then asked the prisoner if he had auy other

witnesses and he said no. This statement of what oceurred
on the first day is not in any way contradicted on the part
of the prisoner in hia affidavit in reply. The Magistrata
states further, that ae it appeared from the examinatiqn of
Néndbltdi Lakshmirdm, one of the witneges of the prisoner,
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that Nagindds Tulsidés had been engaged as pleader for him
(the prisoner) in a case pending on the appellate side of the
High Court, he (the Magistrate) asked the prissuer if he.
would like to call Nagindds, and that after some considera-
tion the prisener aaid he would like to call him ou his bebalE,
that he (tbe Magistrate) thereupon remanded the case to
the next day and released the prisoner oo bail, and that the

prisoner neither sough? to examine more witnesses nor in-
deed applied for the remaad so granted. The Magistrate
further states that on the 20th February the case was called

on and he asked the prisoner if Nagindds was present, when
he said “No ; he is sick:” and ia answer to a furiher question
in this bebalf, that he (the prisoner) had not taken out a

witaess summons for Nagindda The Magistrate further
states tbat tho prisoner did not ask him to remand the case
for the attendince of Nagindés, nor did he tell bimn (the
Magistrate) that he had retained Nagindas for his defence
or that he wished Nagindds to sttead in his professional.
capacity; and that notbing whatever was said to-slter his (the
Magistrate's) impression that Nagiodds was only to be called
89 a witness to character ; that the prisoner did not, nor did.

any one on his behalf, inform him (t2e Magistrate), nor: did:

he (thg Magistrate) koow that the prisoner wished to call
any other Witness or witnesses or that he had any other
witness or witnesses in attendance other than those called
by him on the previous day. The affidavit of Vimsardv

Balvant, the interpreter, supports the statement of the
Magistrate, aud in particular that on the 20th. Febsnary the

acensed did not say a word about hisintention that Nagindds
should appear for him as-his vakeel or that he wished to call
witnesses, snd that he (the deponent) did-not know. that be

had taken oat any witnesses’ summons. In reply the prisoner
makes on affidavit stating that he.did speak in Court on the:
90th March last (s mistake, I suppose, for February). to the.
effoct denied in paragraph. 5. of ,Mr Cooper’s affidavit, and.

that he spoke in Gujarathi and did not understand Eiglish; -

Xt appesrs o me quite clear that the prisoner did not at any
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vate-make tho Magistrate understand that he either had engag-
ed or wished to have the nssistance of Mr, Nagindds Tulsidds.
in the capacity of vakil, or that on the adjourned hearing he,
made the Magistrate uaderstand (if indeed he apoke at all to,
that effect) that he hud wibnesses present and wished to have
them examined, Oan the first day the Magistrate had asked
the prisoner if he had any more witnesses. boyond the. two.
already examined vn, his bebalf, to. Whi(‘jl the prisoner answer-
ed n.o.' The case was remanded, as appears, at the instance,
of the Magistrate himself, for the examjnation, as a witness,
of Mr. Nagindsg, and as the prisoner.did not profess to have
even serred him with a sutﬁm,ons and as Mr. Nagindds was.
not in attendance, I cannot see any ground whatever on which
the canduct of the Magigtrate. can be impeached. The pros
per course, no donbt, is for a Magistrate to give the accused
8n opportunity of producing his witnesses and. evidence by

formolly. caliing on him to do wo. This opporturity had
been given on the first day, and though it. does not appear:
that on the second dsy the question was repeated, I ‘cannot.
consider that under the circmixstauces of the case and having
regarc to what bad taken place on the first day, there wus,
soy omission of duty oo the psrt of the Magistrate, Ae,

therefore, no ground of any illegality or irregularity of pro-
¢edure on the part of the Magistrate has been esbablished

and as there is no question thai the Magistrate had Junsdlc-
tion to deal with the charge, 1 myst discharge the rule and;
order that the costs of showing cause aguinst it.be psud ous,
Qf the deposit,

- It i pessible, no.doubt, that the prisoner-may- bave. been,
wholly innocent of the charge. of which. he has been. convieted,
and there is a cortain amount of improbability that he should,
bave been guilty of stealipg such asum ag Rs.50, if he be a man,
of the position and substantisl wealth deposed t0.in the affidas.
vits filed in support-of this application, Bas bis only remedy:
is to apply ia the propsr quarter (if so advised) for a remis-.
#ion. of his sentence. * I do not, foel: that it ie. within. my. pro-.
"Yince .on this aPPhcabmn (and hmn& regand: ‘alsa, to. the-cix~
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eumstance that I did not hear the witnesses who were exa._ 1873,
mined) to do more than intimatemy opinion, that if the evi- Reg
dence now placad before this Court had been before the Ma-  Nathalak
gistrate and believed by him, he might pot improbably have Fitambar.
dismissed the charge; but.on the evidence before him I ¢au-

not see any ground for considering that this conclusion was an-

i_mp.roper qne, and his procesdings, as I have already said»

were, in my opinion,'regular and accerding to law. I shoutd

guggest to the prisoner that he should furnish the Magistrate

with office copies of the affidavits used on this application

and request him to consider the same with & view to making

any representation he may feel justified in doing to the local

Government as to the remission of the sentence.

"Attorneys for the prisoner: Chalk and Turner.
For the Crown ; C Peile, Acting Government Solicitor,

'O the same effect was the decision of BAYLEY, J,, in the

case of R. v. Sakharam Anatoba and Sitaram Jagannath,
why had been convicted by John Connon, Esquire, senior
Magistrate of Bombay, on the 16th of Qctober 1872, of the
offence of criminal breach of trust.

B4vuey, J, in giving jadgment on the 30tk of November
1872, after refering to Sec. 111 of Act XIII of 1856 and the
cases of The Queen v. Fhe Justices of Cheshire 11 Add. & Ell
139; The Queen v, Bolton, 1 Q. B 63 ; Thompson v Jngham,
14 Q. B. 710, 718 ;. Barber v. The Nottingham and Grantham,
Railway Company, 83 L. J. C P. 194 : The Queen v. Day-
man, 7T Ell. & B. 672; Reg. v. John Connon,6 Bom. H: C.
Rep. Cr. Ca. 27 andan unreported case of The Queen v. Jan
Muhammad, heard by Sausse, C. J. and ARNoULD, J. decided
that upon a writ of certiararihe Lad no jurisdiction to enter
jnto the merits of the case or to consider whether or not
upon the evidence the magistrate had ecome to a correes
gonclusion and diamissed the rule nisé with-costh,



