100

1873,

April 6,
M ey

BOMBAY. H{GH COURT KEPORTS,
[OwiGiNaYL CivL JURISDICTION. |

K4seie'av R, SA&aes HoLkaR AND ANOTHER Plaintiffs,
VITHAEDAS MANGALIL eevcerrsver corenasssans aeaseesssDefendant,

Practice— Atdachment—Equily of fedemption—Immoveable properiy

in possession of mortgagee——Civ. Prac. Code,Secs. 235 and 248.

A mortgagee, in .possession of mortgaged premises that have been
attached by prohibitory order under Sec. 235 of the Code . of Civil Pro-
cedure, in execution of a decree obtained against his mortgagor., iz en-
titled to cowme in under Sec. 246 of the Civil Procedure Code and have
thewattachment raised.

HE phiatifis in the abovs suit, by a prohibitory order
issued under Ssction 235 of the Code of Civil Procedure,
bearing date the 20d of December 1872, attached, in execa.
tion ¢ a_money decres they had obtainetl against the defendant,
» house assesset ag No. 81, situated in 6he Kalbadevi Road
and a second house adjoining the former, assessed ‘a3 No,
1, situated in Withalwadi Sureeb.

On the 22nd of February 1873, Visdyakrdav Ganpatrdv
Gopélray Gaupatigv, sud Makuudrdv Gaapatrdv, carrying
on busiubss in Bombay uader the name of Ganesh Viddysk,
took out a Judge’s summons, calling upon the. plaintitf to
show cavse why the maid attachment should not be remaved,,

From the afiidavits filed in the watter, it appeared that
the prewmises in question had been eouveyed, on the 5th of
Jenuary 1859, by V, and N. Madhavdds to the firm of
Genesh Vivdyak and %h‘e.ir munim, Balvantrdv Bhikéji
The purghase money had been paid by the firm of Genesh
Vindyak at the request, and on accoudt, of the defendant,
ob condition that if the defendant should repay to.the firm
of Geuesh Vingyak the purchase money they had advenced
with interest and should adjust and settle the balance of
his general account with the firm, the firx, should convey
the premixmst to tae defendant. The purchase money, which
smopnted to Rs. 16,500, was then debited to. the defepdant,
in the bovks of Ganesh Vindyalk. '
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The firm of Ganesh Veniyek collected the remis and
profits of the premises and held the name to secure payment
by the defendant to them of the said purchase money and
interest and the balacce of their account with the defeudant,
until the premises Ware attached.

‘Lhe pleintiffs did not admit thut the premises were held
by the firm of Ganesh Venayek, subject to the conditions
above roferred to, but (without Waiving that point) aileged
that the value of the premises at the ‘date,of attachment
w48 greater than the amcuat of the mortgage debt, and
that the interest upon the purchase money had been more
thun paid by the rents and profise thau the ficm of * Ganesh
Vindyak had received, and that, therefore the defendans had
an interest in the premises Whicn the plaintiff was entitled
to attach and sell. ﬂ

The summons was argued in chambers before SARGENT J.,
a

Marriott showed cause, and contended that the defendant
was extitled to an equity of redemption in the premises, and
that such equity of redemption was property (and it
might be very valuabie property) which was liable, like all

" other property of the defendant, to be attached and sold. He
contpaded that 1f it wera held otherwise, fraudulent debtors
could eusily mnortgage their immovesable property much below
its real value to bona fide mortgages and give up possession
‘to them, and thus defeat altogether the claims of the
mortgagor's creditors, :

Mayhew, in sapport of the sumwons, said that it was the
invariable practice of the Court, at the instance of a mortgagee
in .possession , to raise an attachment laid upon the. premises
mortgrged to him, and relied upon the case of Nagss Sevdas
v. Pungjabidi.¥ where BAYLEY, J., decided this point after argu-
ment. He conteded that an equity of redemption was
not property of which the martgagee in possession was trustee

for the mortgagor within ‘the medaing of Section 246 of the
Code. As to the herdship of the case, he 3aid that the

0 ote ~Suit No. 771 of 1869, 4decided by BATLEY, J., on the §th of,
August 1870
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3. judgment ereditor of the mortgagor had a right to file a enit
to redeem the mortgages, and thus upon paymeat of the
amount due upon the mortgage $orender the mortgaged
promises liable to his claims,

Cur. Adw. vull,

O the 5th of April, SsreesT,J, ruled that the fism of
Ganssh VinAydk woere notin possessmn of the mortgaged
premises as trustees for thedefendant, and directed tho attach-
ment that had been laid upon ¢hke mortgaged premises to be
raised, and ordersd the plaintiff to pay the ecats of the
Bupmops.

Attornay for the plaintiff : € Tyebji.

Ayorneys for the claimants : Dallas and Iynch.

[Cacwr Casxs.]
Res. v NAmAy&L Prramsar

Cemioras—LCAviction on Merils— Error in décision on merita—Jurip-
diction o High Court to interfere—Act X111 of 1856, Section OXI.

Section OXI, of thePolice Act (XIII of 1856) does not give juris
diction to the High Cowrt, when a cusels brought before it on

-pertiorari. to engurire vhetfxer the Magistrate has come to & correct een

®iugion as te the guilt oy  innosence ofthe prisener. The object of
thist section is te limibthe objections to a conviction to some smbetan-
tiat mefitoous ground, such as want of jurisdiction or the Hke, and
to"prevent a convictlon from being quashed on amereerror of form or of
procedure.  But the gection daes not give the Hogh Gourt any right to
interfere on the ground thatthe Magistrate fas come to & wrong conolu~
sion on the question of the guilt or innecence of the accused person.
Though affidavits may be used to-shuw a wantof . jurisdiotion ina
Magisteate, evea though swch affidavits contradict for this purpose: the
finding of the Ma.gietral:é, they camnot be used as sffending mataeriale
for raviewjog the Magistrate’s decision un the merita,

ON the 484 day of:March 1873, Muyhewebtsived troim green
J. arule nist calling upos, Cherles Philip ©asopsr, Ba-
quire; Second A(aemﬂteo( Polige for the Tewn and Islénd of



