74

1873.

May 21.

BOMBAY HIGH COURT REPORTS,

[APPELLATE CRIMINAL JURISDICTION. ]
Oriminal Reference No. 53 of 1873,

REG. v. MANsaxe Badvsane.

drd. Pen, Code—Theft—Act XX X1I. of 1850. Sec, 8.—Act XXVII of
1837, Sec. 7.,— Property in Salt naturally formed.

Dishonest removal of salt natarally formedin a creek. which waa
under the supervision of an officer belonging to the Customs Depart-
ment, constitutes theft, the salt having been legally aproppriated by
such officer,/ Per BayLey and Wsst, 4J.)

But removal for one’s own use from a creek, of such salt not legally
appropriated, conetitutes no offence either under the Indian Penal
Code or Acts XXXI, of 1850 or XXVII.of 1837, though under
Hec. 7 of the latter Act, made applicable ty Sec, 8 of the formev
the%alt “remeved becomes liable to deteniion. (Por LLoyp ane Keu-
BALL, JJ.)

HIS was a reference, from G. W. anderson, Magistrate
in charge of ihe Coilectorate of Broach, under Sec. 256
of the Code of Crimiual Procedure,

The accused was convicted by Ddmodardis Gokaldds, Se-
cond Class Magistrate of Wegrd, of the offence of theft, and
gentenced to rigorous imprisonment for 20 days and a fine
of Re, 8, or in default to & further rigorous iisprisoomont for
saven days.

Bir. Apderson, I referring tho case, said: “From the evi-
dencs in thiv cass it will be cbserved’ that the accused tcok
away & maund of eslt ‘naturally formed ip the creek of Gan-
dhar, and wbich was under the supervision of a man bé]ong
ing to the Customs Department, stationed there to prevent
persons taking away salt uaturally formed from sea water,

“As 1 entertain doubts after the ruling* of the High

# The ruling referred to by the Magistrate.in charge of the District
of Broach was made by Livopand Keusari,JJ. in the case of Reg. v,
Fakira Khandia et. al, and is as follows ;—

“Removal for ong’s own use of salt from the bed of a creck not form
ing part of any salt work, constitutes no offence, cither under the In-
dian Penal Gode,or Acts XXXI. of 1850 or XXVII, of 1837, thougl
under Sec. 7 of the latter Act made applicable by §ec. 8 of the former,
the salt removed becomes liable fo detentien,”
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Court by the Honourable Lroyp and KeMpary,JJ,, on the
12th September 1872, whether the accused has commit-
ted au cffence, I forward the proceedings for the orders of
tha Judges of the said Court.”

The reference was heard by BayLEY and WEsT, JJ.

Per Curiam :—The Court will not interfers, as the salt
baving in this case been legally appropriated, its dishonest
removal was theit.

Record and Procecdings returped..

[OriGINAL CRIMINIL JURISDICTICN.]:

REG. v, PEaTaNds DINsHA and ANCTBER.

Btadement of Judge cbnclusive—Refusal of Judge bo reserve point of
law not reviewakle—Summing wp by judye—Non-direction—Certificate by
Advocate Geweral—Abetment of murder by impossible means—Sorgery—
Privy Council— Leave $5 ¢ppeal.

The aata.kemenf. of a Judge, who prasides at a criminal trial, is, up on
a case reserved under the 2oth clause of the charter of the High Court,
eorugcn a case certified by the  Advocate Geaeral ander its 26th elausa,
conclusive as to what has passed at the trial. Naither the alfidaviws of
bystandersor of jurors nor the wotes of counssl or of short-hand-
writers are admissible to-controvert thestatement of tne Judge.

»

[t isin the discretion of the Judge, who presidesat a  criminal trial,.
Whether ornot he will reservea point of law for the opiniva of the
High Court and such disceretion will not he reviewed by the HighCourt,
sitting as a court of review, under clause 2¢ of tiiz Letlers Patent

Semble. Non-directicn bya Judgeizaota matler upon which the
Advocate General shenld grant a  certificate under clause 260f the
Letters Patent.

In considering whethora  Judge has misdirected the jury, the tenor
and general effoct of the whole summivg up siould be loskedat, and
if,uponthe wholesamming up, the court is of opinion that substan-
tially the proper direction has been »givento the jury,it » will not inter~
fore, tholigh the J. uGge has omxttcd todire ctthe jury ezpressly on
Bowe important poinf.
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