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GAs&yaN DixsmiT and ANawDRa'v Josul Respondents, January 14.

Security bond for restitution of property tuken under deeree— Decree
reversed on gpecivl appeal-Surety's Liability-Act X XII1. of 1861 Sec. 36.

A Surety, who executes a security bond fin From No- 82 of the High
#ourt Circulars®) under Sec. 36 of Act XXIIT. of 1861, is liable for the
iulﬁ]ment of the decree, not ounly of the Court of Regular, but also of
that of the Court of Special appeal,

THIS wa3 a miscellaneous special appeal from the decision
of R. H. Piphey, Judge of the District of Puna, re-
versihg the order of the First Class Subordinate Judge at
that city.
The facts of the case were briefly these:-

Bhdgirthib4i obtained a decree against Nérdyan Dev.
The latter preferred an appeal, but before its disposal Bha-
girthibdi executed the decree,—G£jdnan Dikshit and Anand-
rdv Joshi becoming sureties for the restitution cf the proper-
ty, the subject matter of the decree, in case of its béing re-
versed in appeal, and passing a bond under Section 36 of
Act XXTIL of 1861 (substituted for Section 339 of Act

®High Ceurt Circulars. Appoliate Side, P. 247,
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VIIL of 1859)in the form prescribed ty thegigh Court
at page 247 of the “Book of Circulavs” 1In the court of
regular appeal, the decree in favor of Bhégirthibdi was upheld
but that decree was set aside in the Court of special appeal.

Thereupon Nérdyan Dev, the present appellant, applied to
the Subordinate Jutlge at Puna for an order directing the
~present repondents, Gajduan Dikshit and Avandrdv Joshi,
to restore the property taken from him under the decree. The
respondents, under the circumstances, objected that they were
not liable to do so. Their objection being OQveruled an
appeal was made to the District Judge, who allowed the
objection an the ground that the liability of the sureties had
ceased upon the decision of the eiurt of regular appeal in
Bhégirthibdi's favor.

The special appeal was heard by LoD and KeMsaLi, JJ.

Ravsakeb V. N. Mandlik and Ganpatrav bhaskar for
the epecial appellant:—The security bond is applicable to
the ultimate decision which may be passed in the suit. The
juxtaposition of Sections 338 and 339 of the Code of Giril
Procedure affords no assistance to the right interpretation
of the security bond. The fagt of the regular appellate eourt
cenfirming the decree of the court of first instance, does notv
determine the liability of the sureties, because that .decision
is not fioal. As long as there is a possibility of that decision
being reversed, o long their liability coatinues.

Skemtaram Narayan fcr the special respondents :—Look-
ing to the unambiguous wording of the from of the security
bend in question, it is prefecsiy clear that the suraties bound
themselves only to carry out the dscree of the court
of regular appeal, and not that of any other superior court.
The appesl pending at the dataof the bund, was the only appenl
contemplated by the parties. They did not contemplate &
special appeal or an appeal to the Privy Council. The words
by the said court” and the word “and” in Ses. 362 of the
Civil Procedare Code show that the things secured are to be
done at or » and the same time. Ls Miscellaneous Special
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Appeal No.2 of 1869 ( Ratan Trimbak Patel v. Naswrvanji

Haormasji and anther). Warpen and Gisas JJ. decided; on
the 22nd December 1869, that the security bond ceased to have
effect immediately after the District Judge gave his decree. This
boond was under See. 338 of the Civil Procedure Code, but
thers is no substantial difference between it and a bond under
Sce. 86 of ZAct XXIIL of 1861, which is“the one in- dispute
in this casa.

PER Curiam:—-The Subordinate Judge’s order in this case
should, we think, not have been interfered with.

Bhdagirthibdi was allowed to take the amount gwarded to
beron her furnishing secaurity unuer Scetion 36 of Act
XXUL of 1861, “for the restitution of auny property which
might be taken in executicn of the decree,” and there-
spoondents, Gajdnanrdv and Anandrdv, became the required
secarities and entered into a bouad in the Ferm No 82
presgribed by the High Court, whereby they bound them-
selves, “if required by the said court,” to-restore all such
property, viz.,, that which bad been taken in the execution of
the decrae; and as, under Saction 362 of the Civil Procedure
Code, the Court of the Subordinate Judge was the court to
which only application could be made fer executing the decrse
of either of the appellate courts, whether ‘the said court,
e, the Court of the Subordinate Judge, demanded such re-
stitution in conformity with the decree of the District Judge
or of the High Court, does not seem to affect the matter.

The case to which we have been referred isnot all fours
with the present case. Security was therein taken uuder
Section 338 of the Civil Procedure Code, and there is & mark-
ed distinction hetween the form of theseeurity bond applica-
able to that section and the form of the bond now inquestion.
We reverse the order of the Distriet * Judge, dated the 29¢h
July 1871, abd restore that of the Subordinate Judge, dated
the 1Ith November 1870.

Order of District Judge revers:d and decree of Subordinale
:h'odge resfored,
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