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Judge's discretion which may have caused a detéat of jus. 1874

tice ; but a new trial will not be ordered except in special Reg.
4.

cases, Lo
Arjun

. . Megh4 and

[After going into the merits, the Court confirmed the Mgu‘% Je“ésé_

convictions, and directed the prisoners to be transported
for life. ]

[APPELLATE CiviL JURISDICTION.]

Special Appeal No. 85 of 1874.

Ucto oer J.

———

Lira Moryi, deceased, b
his son and heir R“["f } Defendant and Appellant.

AN. o
V‘;B;f;m Mozgsavar Gay } Plantiff and Respondent.

Hixdy law-Joint family property—Mortgage—Oris probandi— Rédemp-
tion—Canse of action.

Where joint family property is mortgaged by one parcener, in order that
it may bind the other co parceners, the mortga gee must prove dfirmatio-
ely that the mortgage was assented to by theother co- parceners, or was
necessary for family purposes.

A mortgage deed, which was executed in March 1858,provided for the
redemption of the mortgaged property afterthe expiration of tifteen
years from date. In a suit brought in 1867 to recover part of this pro-
perty,‘i;iie Appellate Court held the plaintiff entiled to recover, because
on the 29th Novewber 1873, when that Court passed its decision, the
time fixed for redemption in the mortgage deed had already expired -

Held i n special appeal injreversal of the decree of the lower court that
in 1867, when the suit was brought, the right even to redeem the mort-
geged property even 18 & whole had net accrued, and that, therefore, the
action was prenjature.

HIS was a special appeal for the decision of E. Cordeaux,
Assistant Judge at Ritndgiri, affirning the decree of the
Subordinate Judgo of Chiplun,

The case had originally come bfore the High Court in
spocial appeal No. 185 of 1872, against the decision of H. J.
Parsons, Assistant Judge at the same place. '
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Lild Morji

v.
Vésudev

Moreshwar
Ganpule,
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The facts, so far as they are material to the present
report, are these:—

The plaintiff, Visudev, brought this suit (No. 412 of
1867T) to obtain partition of a fourth part of an eight-anna
share in a certain field, anc claimed possession thereof as
purchaser from tbree persons, namely, babéji, Abs, acd Bélv,
who were members of a joint family. The defeadant Lil4
pleaded that be had been in possession of the whole field
since 1840 under four mortgage deeds, of which the more
recent were exhibits Nos, 97 and 26. dated respectively the
19th March 1838 and 17th November 1862 Both these
mortgages were executed by Habdji and Tatia, who wers
undivided members of the family of the plaintiff's vendors.
The mortgages, Liid, was to remain in possession of ths
field for fifteen years under the mortgage deed No. 97, and
for twenty-two years under No. 2J. The first court held
both the mortgages proved, and decreed plaintiff not entitled
to redeem till A. D. 1884, according to the terms of the last
mortgage No. 26, In appeal, the plaintiff (Vasudev) con-
tended that the mortgages in question did not bind him, as
they were not executed by his vendors, and not shown to
have been passed for any common fawmily benefit. The
Assistant Jndge held the mortgages to be binding on the
plaiotiff, because he considered that most of the family bad
joined in the criginal mortgage ; that the other mortgayges
had been mere enlargements of the former one ; that no
chjsction’to any one of them had ever been mads by any of
the persons through whom the plaintiff claimed ; and lastly,
that there was“no evidence ut all ou the side plaintiff
that the miortgages were not entered into with the consent
of the whole family, or that the purposes for them were nof
necessary, ”

The case coming on in spacial appeal before SARGENT
Acting C. J., and MELVILL, J, on the 5th September 1872,

Vishnu Ghanasham, for the plaintjff (who was then appel~
lant), coutended that the lower court had wrongly pldced on
Vésudev the burden of proving megatively that she land in
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dispute had not baen mortgaged to the defendant, Lild with 1874
the consent of the whole family, or that che money borrowed 1,4 M;;J-Tq
was not necessary for family purposes, whereas t.‘he del’en—,v,mm de\Yl\dorash~
dant, as mortgages, was bound to show affirmatively that war Ganpule.
the mortgage debt had been gontracted by a mansging
member of the family, either for necessary purposes or with
the assent of the whole {amily, as beld in Gane v- Kane (a).
Ghanasham Nilkantha Nadkarn® (for Shaataram Nara-
yan), for the respsndeny, argued that the Assistant Juige
had distinctly found that most of the family had jrined in
the first mortgage, and that the others were renewals of the
first one, and that, therefore, the mortgages bound the plain«
tiff, as they bound his vendors.

The High Court remanded the case for a fresh trial under
the following order ;—

“ The mortgage No.26 was to ssoure Rs 475, the dus on
the martgage No. 97, and a further advauce of Rs 525, mak-
ing in all Rs. 1,000. Noither of the mortgages Nos, 26
and 97 wasexecuted by any one of the persous through whom
the plaintiff claims, The Assistant Judge says :¢ There is
no evidence at all on the side of the plaintiff that the mort-
gages wers not entered into with the consent of the whole
family, or that the purposes for them wero not necessary ™
But in thus laying the onus upon the plaintitf instead of the
defendant, the Assistent Judge was clearly wrong, The
deciee must, therefore, be reversed and the case remanded

for the Assistant Judge to pass a new decree, having regard
to the above remarks,

On remand, the Subordinate-Judge of Chiplun decreed the
plaintiff’s claim in his favour,on the ground of the defandant’s
failure to prove that the land had been mortgayed with the con-
sent of the whole family, or that the mortgages were necessary,
Io appeal, however, Mr. Cordeavx (who, it the mean time,
had succeeeded Mc. Parsons)) heid the"_mortguges‘ to have
been executed by the mausging members of the family and
for necessary purposes. He decided hewsver, that No 26
was nu:l and void as against the plaintiff, under Section 240

(@) 4 oaw. H, C. Rep, 169, A. C. J.
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18%4 of the Civil Procedure Code, because the land was uander

Lils Morji ottachment at the instance of one of the plaintiff's vendorg

v when that deed was passed. He, wnevertbeless, held the
VésdievMoresh- . . . . Y

war Gaopule, PIBIntiff entitled to recover 8 fourth part of the land a«

claimed by nim, becsuse the term of the mortgage, No. 97

(dated 19th March 1858) had already expired in Mareh 1873,

the Assistant Jadge: giving his judgment on thé 2%:h

November 1873.

I1n special appeal, it was contended, among other things,
thas if the time of the mortgags No. 97 expired in March
1878, the plaintiff had no cause of action in 1867, when the
present suit was instituted,

The special appeal was argued before West and NANA-
BiAl Harip4s, JJ, on the 5th Oatober 1874

Shivshankar Govindram for the appellant.
Vishnuw Granasham for the respoadent,

WesT, J.:—The Assistant Judge has found that the
document No, 97 was Passed by the managing mewmbers of.
the family for a common family necessity. Rsjecting the
more recent deed, No. 26, as executed, while the property
was under an attachment, to the benefit of which the plain,
tiff is eutitled, ha considered that the document No, 97 had
entitled the defendant, Ravi Lil4, to retain possession for 15
years or till 1873 and as this time had elapsed at the ﬁmeoof
his own judgmens, he awarded possession to the plaintiff.
But putting aside the question of the plaintiff’s right to re-
covor posseossion at ail without payment of land properly
mortgaged, and of bis right to redeem a fraction of what was.
mortgaged as a whole, it iS clear that in 1867, whea the suit
in this case was institauted, the right even to redeem the
whole had not uccrued. Tae plaintiff representing the co~
parcener, Babaji, was bouad by whit bound Babaji, by the
mortgage therefure; and could not claim possession of
Babaji’s share on any teris uatil 1873,

We must, therefore, reverse the cecree of the lower
¢ urts, and rejest Vésudev's claim with costs throughouts



