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[ais Lordship then went on the consideration or the ---;7--­
e\lidence aglliost both prisoners, and Babsj] W!l8 acquitted
lJ.od discharged, while the conviotion and sentence aga.inst
Goviod were confirmed.)

Order accordingly.
••• •••••• II •••••••

[ApPELLATE ClUMINA!. JURISDlo'rlON,]

REG v. ARJUN MOOHA AND MAl'lA JEESA.
AU~u8t 2ft,

The 'Jode of Criminal Procedure, S~tion 249-Appeal against exerc:,e
of discreiion,

The purpose of section 249 of the Code of Criminal Prooedurev as

amended by section 20 of Act XI. of 1874, is to make depositions given

before Magistrates in the preliminary inquiry evidence in the trial

before the court of Session, only when the Session Judge determines, in

the exercise of his discretion, that they are to be used in this way. But

the exercise of this discretion considering it as a matter of fact or law,

Is open to review.by the Appellate Court.

THE appellants, with two other aeeused, were tried and con­
victed of murder by W. H Newnham, Session Judge of

Ahmedabad, and sentenced to death.

The appeal by two of the prisoners and the reference for

Confirmation of the sentences of death were heard by WEsT
and NANA8HAI HARID.. S, JJ.

Shan~a'l'am Narayan for the appellants :-There 81'e dis­
erepanoiee in the depoaitions made hy some of tho witpessea

""- the prosecution before the committing Magistrate and the
Session Judge. Section 249 of the Code, as modified by the

amending Act of 1874, implies that the Session Judge must.

In proper cases. exercise a discretion, and make the deposi­
tioos given in the preliminary inquiry evidence in the trial.
Where be faile to do this, we have a right to appeal to this

.Court to review his proceeding, and ask it to exercise the dis-
tretion itself, or order the Session Court to do so in B proper

I manner; It should appear on the Session Judge's proceed­

iogs how he exercises any discretion which the law vests in

him,
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DhrrajZal Math'Urada9, Government Pleader, for the CroWn:
-The Sessiou Judge is not bound to give reasons for omit­
t,ing to make previous depositiona evidence in the trial before
him, though be should give reasons when he does admit
those depositions on the trial.

WEST, J., in giving judgment, said :-We think that the
purpose of Section 249 of the Criminal Procedure Code, as
recently amended, is to make depositicns given before magis­
trates in the preliminary inquiry, evidence for the purposes
of the trial in the Court of Sessions, only when the Session
Judge determines, in the exercise of his discretion, that they
are to be used in this way. But we think that the exercise
of this discretion, considering it is a matter of fact or of l~wf

is open to reviow by this Court in appeal. Wben a case i,
under trial in a Court of Session, the Session J udge has the
depositions given in the Magistrate's Court before him. If
be finds that the statements of the witnesses in his own court
differ materially from those previously made by the same
witnesses, it is his duty to examine them as to tbe discrepan­
cies, and this is more especially his duty when the prisoners
are undefended, and contradictory testimony is given for the
prosecution. But if he thus examines t he witnesses, he
ought (see T"yier on Evidence, Sections 1300 1301, and
Indian Evidence Act, Section 155,) in ordinary ca~"s to make
the depositions upon which he has examined them evidence
in the paae ; he is at liberty to do so, and the power should
be exercised so as to brin~ all relevent matter, 80 far as poss:.­
ble, under consideration in forcing a judgment on the case.
If the Session Judge has omitted to examine witnesses on
obvious and important discrepancies in their statements.
this Court will in general direct that such an examination
be made, and t.he Seasion Judge having the witnesses befor~

him f::lr such a purpose, will, in most cases, feel it his dlny
to make the former depositions evidence quantum 'lJalelJnt for
the purposes of the flnal adjudication in appeal. The aherna­
tive is for this Oourt in such. eases to order a ne\v trial, OD

the grouud that there has been a misuse of the SeaiiOD
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Judge's discretion which m'ly have caused a. deieat of jus­
tiee ; but a Dew trial will oot be ordered except in special
casas.

[After going into the merits, the Court confirmed the
eonvictions, and directed the prisoners to be transported
for life. ]

[ApPELLATE c,..VJL J URlSDlCTIO~.]

Special J.4ppeal No. 85 of 1874.

LILA MORJ1, deceased, by }
hie son d h l' R· I Defendant andAppellant.'" an erA.v ....

VABUDEV MCRESHVAl~GAN. } Pl . t·tJ dR d tam t an espon ~n .
PULl •.•..•••••••...•••••..••

H."d¥ laUJ-Joi/ltfamiiy p"operly-Mort,qage-ORusprobantii-Redemp­

tio/l-Ca'ise ofaction.

Where joint family property is mortgaged by one parcener, border that
it may bind the other co parceners, the mortga gee must prove iijfi1'lnati.­
ely tl,at the mortgage was assented tG by the other co- parceners, or was

necessary for family purpoiies.

A mortgage deed, which was executed in March IB58,provided for the

redejaptiou of the mortgaged property after the expiration of fifteen
(.

.years from date. In a suit brought ill 11167 to recover part of this pro-

perty,'tlie Appellate Court held the plaintiff enti.Ied to recover, because

Oil the 29th November 1873, wuen that Court passed its decrsion, the

time fixed for redemption ill tile mortgage deed had already expired .

Held) n special appeal iu.reversal of the decree of the lower court thJ.t

ill 11l67, when the suit was brought, the right eveu to redeem the mort­

~eged property even \8 a whole bad not accrued, and that, therefore, the

action was premature,

THIS was a. speclal appeal for the decislon of E. Cordeaux ,
Assistaot Judge at R ItD!i.glri, affinning the decree of the

Subordinate J udgo 0 f Cniplun,

The r;ase hsd originally come b ifore the High CO'Jrt in
specialappeal No. 1~5 or 1872.9.gainf:lt the decision of H. J.
Parscus, A~sistant Judge at the Same place.
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