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[ApPELLATE CRIMiNAl. JURISDICTION J

REG. tI. G.:lVINJ) BABLI RAUL 8ndB.(aAlr

OOVIND KUEAL.

Oonfe"ion-Pri'oner, jointly tried-Indian Ellidence Act, Sec'i~1I 30..
J.mendlller,! of r.Jhdrge-Orimi,lal Procedure Code, Section. 441 10 ~49.

While A and B were heing jointly tried before a Court of Se~8ioo, the
first for murder and the second for abetment of murder, a confession
made by A that he himself had committed the murder at the iUlltigation
of 8, was put in !IS evidence against A. Subsequently the charge
against A was altered to one of abetment of murder, and the Sessio~

Judge, under the authority of Section 30 of the Indian E'l'idence Act.
ased the confession against both, and convicted them,

The High Court held that the original and amended charges were so
uearly related that tho trial might, without any unfairness, be deemed to

have baeu a trial on the amended charge from the commencement; and

that no objection having been taken by H, who was represented by a

Vakil, to the admissibility of A's confessio.i against him when the clrarge
against A was altered, the Session Judge was juetified in using tIM
confession against B also,

THE accused Govind and Babt:l.ji were convicted by R W.
, Hunter, Session Judge of Ha.tnagiri, of the abetment

9f murder, and the former WI\B senteuced to transportation

fer life, and the latter to death.

The ma'erlal facts of the CIBe are briefly as folJowlI ~­

Prisoner Ocwind confessed to a Magist,rate that be,&Ube

instigatio~ of prisioner Baba.ji, by laying poison before an
idol, caused it to be taken by members of the complainant

Ram Kubal'a family, thus causing the death of two cf hie

children. Govind was committed on 8 charge of murder­
and Bo.baji on that of abetment of murder snd a joiut trial

'upon these charges W"'~ commeneed in the Court of Session.
10 this state of affairs, the confession of Govind Wa!l tendered

in evidedce, and was received as agaiost Govind, Bubee­
queotly the J udge was fit to altor the charge agaiost bim tQ,

one of abe';ment of murder, so a8 to make the charge ag'ain/j~

both the prisoners identical, and he then took into eOD&id"t.



MMB\'t HIGH OOURT BEPOR'N,

aUoQ. under Section 30 of the Indian Evidence Act Govind1oJ

coofe8flionag:linst Babaji, Bod relying upon it, coupled with
the other evidence in the case, eoavieted both tile prisoners

of abetment of murder.

Tbe appeal was beard or West and Nana. Bhai Haridas,

JJ.
Bf'CI8180n (with him Sh,¥:IJBlto/n.katr GOivindram and Manikllh<s

/tkangir81w.) for ..be, appellants :-When the eonfession of

Govind was received, he and Babaji were charged with diffee­
ent offences, and his confession should not, therefore, have
been considered against Babaji:fleg v Jaffir Ali (a). EVtlD

though on objection was raised b)' Babliji or his pleader, tbe

JUdge wall bound, under Section 256 of the Code of Crimiolaa

Procedure, to have thrown it out of his consideration.

DkimjlalMathuradas,Government. Pleader, for the Crown.

WEST, J.:-As to the point of the admissibility of prieoner

Govmd's confession as evidence againt\t the second prisoner,

Bab8.ji, we think that the Session J udge was justified io

admitting that eonfession only against GWind, bu~

against hit! fellow-prisuer, No doubt, when it was

recf'ived, the two accused were before the eourt 00

different charges, and it was received t nder the notion that

it WIl.S evidence against Govind alone. But the Coda of

CrimiLal Procedure, by Section 4.;,7 and the following

sectioDs, provides for an amendment of the charge at

any stage of the trial, and euablee the Court, at its -:liscretioD,

after making such amendmont, to proceed with the trial 88

if tbe amended charge bad been the original charge, The

atneudment of the charge in this ease made the charge
idrd~rical Rgainst both the accused. If botb bad been cbarg.

6)..ti~(l:ginally with abetment, the confession of one would

14 lQ; teen received without question against the other.
f}~.le dtfficulty might indeed eonceivably arise out of dealing
~htb a case of a confession of prisoner B as evidence ag",inltt
h';'80ner.A (then under trial jointly on a different charge),
~ '.., the time when this confession was recorded, migM

(a) 19 Cal. W. B. Cr. R. n.
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[ais Lordship then went on the consideration or the ---;7--­
e\lidence aglliost both prisoners, and Babsj] W!l8 acquitted
lJ.od discharged, while the conviotion and sentence aga.inst
Goviod were confirmed.)

Order accordingly.
••• •••••• II •••••••

[ApPELLATE ClUMINA!. JURISDlo'rlON,]

REG v. ARJUN MOOHA AND MAl'lA JEESA.
AU~u8t 2ft,

The 'Jode of Criminal Procedure, S~tion 249-Appeal against exerc:,e
of discreiion,

The purpose of section 249 of the Code of Criminal Prooedurev as

amended by section 20 of Act XI. of 1874, is to make depositions given

before Magistrates in the preliminary inquiry evidence in the trial

before the court of Session, only when the Session Judge determines, in

the exercise of his discretion, that they are to be used in this way. But

the exercise of this discretion considering it as a matter of fact or law,

Is open to review.by the Appellate Court.

THE appellants, with two other aeeused, were tried and con­
victed of murder by W. H Newnham, Session Judge of

Ahmedabad, and sentenced to death.

The appeal by two of the prisoners and the reference for

Confirmation of the sentences of death were heard by WEsT
and NANA8HAI HARID.. S, JJ.

Shan~a'l'am Narayan for the appellants :-There 81'e dis­
erepanoiee in the depoaitions made hy some of tho witpessea

""- the prosecution before the committing Magistrate and the
Session Judge. Section 249 of the Code, as modified by the

amending Act of 1874, implies that the Session Judge must.

In proper cases. exercise a discretion, and make the deposi­
tioos given in the preliminary inquiry evidence in the trial.
Where be faile to do this, we have a right to appeal to this

.Court to review his proceeding, and ask it to exercise the dis-
tretion itself, or order the Session Court to do so in B proper

I manner; It should appear on the Session Judge's proceed­

iogs how he exercises any discretion which the law vests in

him,
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