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Eza. v. Govixp BAsLr RLut and BAsin

Govind KueaL

Confession— Prisoners Jointly tried—Indian Evidence Act, Secti@m 3N«
Amendment of Tharge~Crimival Procedure Code, Sections 447 to 449,

While A and B were being jointly tried before a Court of Session, the
first for murder and the second for abetment of murder, a confession
made by A that he himself had comruitted the murder at the instigation
of B, was put in as evidence againet A, Subsequently the charge
against A was altered to one of abetment of murder, and the Session
Judge, under the authority of Section 30 of the Indian Evidence Act,
wsed the confession against both, and convicted them,

The High Court held that the original and amended charges were so
nearly related that the trial might, without any unfairpess, be deemed to
have beeu a trial en the amended charge from the commencement ; and
that no objection having been taken by i3, who was represented by a
Vakil, to the admissibility of A’s confession against him when the cLarge
against A was altered, the Session Judge was justified in using the
confession against B also,

MHE accused Govind and Babdji were convieted by R. W,
 Hunter, Session Judge of }tatndgiri, of the abetment
of murder, and the former was sentenced to transportation
fcr life, and the latter to death,

The ma‘erial facts of the caseare briefly as followa :—

Prisoner Govind confessed to & Magistrate that he,at the
instigatiod of prisioner Babéji, by laying poison before an
idol, caused it to be taken by membors of the complainant
Rém EKubals family, thuzcausiog the death of two cf his
children. Govind was committed on a cbarge of murder,
and Bébsji on that of abetment of murder und a joimt trial
upon these charges was commenced in the Court of Sessions
1o this state of affairs, the confession of Govind was tendered
in evidedce, and was received as agaivst Qovind, Subses
quently the Judge was fit to alter the charge egainst him to
one of abetment of murder, 8o as to make the charge against
both the prisoners identical, and he then took into eonsiders
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ation. under Section 30 of the Indian Evidence Act Govinda___

confession against Bibdji, and relying upon it, coupled with
the other evidence in the case, coavicted both the prisoners
of abetment of murder,

The appesl was heard by West and Ndod Bbdi Haridas,
JJ.

Brarison (with bim Shivshankar Gevindram and Manikshs
Jehangirshe) for ihe appellants .—When the confession of
Govind was received, he and B4bdji were charged with differ.
ent offences, and his confession should not, therefore, have
been considered against Bdbiji: Heg v Jafir 4li (a) Even
though on objection was raised by Bdbdji or his pleader, the
Judge was bound, under Section 256 of the Code of Criminal
Procedure, to have thrown it out of his consideration.

Dhirajlal Mathuradas,Goveroment Pleader, for the Crown,

Wesr, J.:—As to the point of the admissibility of priconer
Govind's confession as evidence agsinst the second prisoner,
Babdji, we think that the Session Judge was justified in
admitting that oconfession ounly against Govind, hut
agaicst his  fellow-prisner. No doubt, when it waa
received, the two accused were before the ocourt on
different charges, and it was received vnder the notion that
it was evidence against Govind alene. But the Code of
Crimical Procedure, by Section 447 and the foilowing
sections, provides for an amendment of the charge at
any stage of the trial, and enables the Cour, at its diseretion,
after making such amendment, to proceed with the trial as
if the amended charge bad been the original charge. The
ameudment of the charge in this case made the charge
id-%kical against both the accused. 1f both bad been cbarg-
o8y, :ginally with abetment, the confession of one would
121, been received without question against the other.
£ lnie dtfliculty might indeed conceivably arise out of dealing
with a case of a confession of prisoner B as evidence against
beisoper 4 (then under trial jointly on a different charge),

"4 the time when this confession was recorded,. -might

(a) 19 Cal. W, R. Cr. B. 57,
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1874 possibly have rasied an objection against ite legal admiasi«
Re"‘ bility, or might have started questions which would have
B&)Tl‘}?:ul served. his purpose, b.ut. for their a-pp.araut, n:relevnnay.“
that time. But looking to the principle laid down in
Sections 447, to 439, it isclear that the intentico of the
Legistlature is, that whenever an amendment of the charge in
auy way tends to prejudwce the prisiner, steps thould be
taken to prevent that consequence arising by ordering & new
trial, or suspending the trial goirg. on, to enable him'te
make bis defence. or to examine any materiul witness, or to,
recall ary witnesses already examined. The same principle
éxtends to all icstances of material prejudica arising to any
ope under trial from an amendment m-de iu the course cf
the proceedings If we found thut the Session Cours had ',
overlocked this principle, that the prisoner Batdji had
objected, on valid grounds, to the raception of the confession,
or that this prisoner had really been pre judiced by the
refusal of an adjournment, or in any other manuer, we should,
in a confirmation case, give the accused the full benefit
of the objection. We find, however, that the prisoner BabAji
in whose favour the objection is raised here, Was defended:
by a competent pleader, who, when the chargs againik
Govind was amended, neitber asked for a new -trial, por
sought to raise any objection to the admissibility of the conw
fession as evidencs agaiost his clent. It is ouly in. the
case of oharges closely related that a trial goes on forthwith
after an amendment; and in this iastunce the origivil and
amended chargesare 8o nearly related, that in the ahsence
of technical objection urged on behalf of the prisunee
B4l4ji, the trial might, without any nofairness, bho decmed
for the reception of evideuce aad &l other purposes, to Yevg |
beea a trial on the amended cnarge from iis commencemd ria,
1t was only when be cane to draw up his jodgment thas ©h
Judge took Govind's confession iuto consideration armc"
Babaji, and  at that moment they were boih joraily. un e
trial for the same offence. Therefore, the ohjec.ipn must bey

disalloweds although at first  sight, it might seem tp pgssea"
some forces | {s
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[His Lordship then went on the consideration of the
evidence against both prisoners, and Babaji was acquitted
sod discharged, while the conviction and sentence against
Govind were confirmed.)

Order accordingly.

Besssncsevsiossis

[AppELLATE CriMINAL JURISDICTION, ]
Rec v. ARJUN MEeaua AND MANA JEBSA,

The Cods of Criminal Procedure, Section 249—~Appeal against evercise
of discretion.

The purpose of section 249 of the Code of Criminal Procedure, as
amended by scction 20 of Act XI. of 1874, is to make depositions given
befere Magistrates in the preliminary inquiry evidence in the trial
before the conrt of Session, only when the Session Judge determines, in
the exercise of his discretion, that they are to be used in this way. But
the exercise of this discretion considering it as a matter of fact or Jaw,
is open to review,by the Appellate Court.

HE appellants, with two other accused, were tried and con.
vieted of murder by W, H. Newnham, Session Judge of
Abmedabad, and sentenced to death,

The appeal by two of the prisoners and the reference for
confirmation of the sentences of death wera heard by West
-and NANAsHAI HARIDLS, J.

Shanlaram Narayan for the appellants :-There sre dis-
crepancies in the depositions made by some of the witpeases
=for the prosecution hefore the committing Magistrate and the
Session Judge. Section 249 of the Code, as modified by the
amending Act of 1874, implies that the Session Judge must,
‘in proper cases, exercise a discretion, and make the deposi-
tiona given in the preliminary inquiry evidence in the trial
Where he fails to do this, we have a right to appesal to this
:Courb to review his proceeding, and ask it to exercise the dis-
eretion itself, or order the Session Court to do so in a proper
‘manner. 1t should appear on the Session J udge’s proceed-
‘ings how Ke exercises any discretion which the law vests in

him,
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