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sltbougb, under special circumstances, abetmeot is to btJ
deemed equivalent to the principal offence. yet i\ is plain
that a charge of the latter, simply as such, gives no intima
tion of a trial to be held on the former. We mU8~, there
fore. annual Lho conviction and sentence passed npon Pir
bhai, and direct that 00 be retried 00 a charge of the ahe~

ment of murder.

.. ..
[ApPELATtt CUlIIlNAL JIIR1SD1CTION.J

R~G. v. JaR! HAS.H, BHAIJI RUP8ANO, Al\D

BI:lOOHA PIRA.

Sta~ement8 made by prisoners durin[J Poliei C1<MlXljf-Stefilm 27 ef"'-
Indian E~tdence Ad 1. of 1872. .

Under Sec. 27 of the Indian Evidencl} A~ DOl' every ehte-ment Made
by a person accused of any offence while it) the custody of a PoJi;e- Offi.
eer, connected with the produetion or Dmiil)g of property, H admissibl6.
ThOBe statements only which lead ilOlDeoiatefy property, aoo,in 110far as
they do lead to such discovery, are properly admissible. Whaleyet" be tbe
nature of the fad discovered. toot fact roust, in all eaees.be itseUreJa
Tllont to the case.and the connection between it and thl1etatemeets rnade
mU9t have been such that that statement constituted tho infonnatiOD.
through which tho discovery WaB made, in order to render the- shtement
admissible. Other statements connected with the one thus made evjdence"
ODd thus mediately, but not necessorily or directly, connected with the
fact discovered, are not admissible, That II witness Bays 'hat a plan was
prepared in hill presence is not a fltfficient reason for admitting U~e pJao
in evidence, uulese the witness also l!Qys that to hi:; OWl) knowledge too
plan is correct.

THE three aeeused were tried and convicted of the murder
of (JDO Lallu, snd senteneed to death by W. II. Newn

bam. Session Judge of Ahmedabad.
'The facta of the case are briefly these:-
Lallu disappeared from his village at the beginning of

September last. on a search being msde, a quan'ity. of
human bones and two clothe were found in l\ field with·in t.bo
limits or the village of Baithal, and the three accused were
8ent for by a c:bief constable on euspicion. The accused Bh'oga
.prcdnceds bill-book end a knife from a field; the v accused
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Jora produced a stick j and the two showed the scene c;.f~---;;;:__

murder togetbflr, whicb was sleo pointed out the next day
by the aecueed Bbaiji.

Eacb of the three accused made a statement exculpating
bimself but criminating his two fellow-prisoners. The
Beeaions Judge held those statE'ments admissible against all,
and rely iog upon them, 1\8 well ss the other evidence in the
ease, convicted the aecused. [The res~ of the facts appear
in the judgment.]

The appeal WllS heard by WEST and PINDEY, JJ.
Nagindas Tulsdas for tbe sppellsote, The JUdge wae

wrong in hkiog into c.msideration the statement of each of
the prisoners ag'\inet the others.

Dhirajlal Matku,radas, Gcvernment Pleader, for the Crown.

WEST, J.--The thre prisoners have been convicted by the
Besslon -Iudge of Ahmedabad of the murder of ODe Lallu
and sentenced to death.

In the investigation of the esse before the Court of Ses
lion some defects have occurred, which We think it neees
-.ry to notice at the outset, although it is not needful to say in
each iClltance to whom those defects are properly ascribable.

In the first place, there is no evidence that the bones
sent by the Chief Constable for examination by the Oivil
8urgevn are the bones that Were examined by him. It
appears that the Surgeon, OD taking up hiil office, found
that eeetain bones had been Rent, and were awaiting exami
'nation; but the link connecting them with those sent by
the Chief Coustable is wanting ; and we are thus obi iged

to throw out of our cons ideration this very important. piece
of evidence. The person who received the bones at the
bospital, and, in fact, every person through whose bande
they passed, from the time they left the bsuda of the Chief
Constable, down to the time" they r'eached those of the
Burgeon, should haYa been examined without a single

break,
We 'also fiad that a good deal or evidence has been ad

mitted against tho accused to prove what occurred at 'be
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1874. hedse where the bones were found, and elsewhere in the
--R~~'--field"s where the murder was said to have been committed,

~ora Hasji wIJich ought legally to have been excluded. As 8 general
and others, . .

rule, the law renders statements made by people whIle 10

"be custody of the police inadzniseibl e. But to that rule i"
appended a qoolifyiog eaception. Section ~7 of tile in~iao

Evidence Act baa enacted that" when any faet is deposed
ro as diseovered in consequence of i\lformation receivec:l
from a person accused of any offense, in. the eussody of ..

Police offieer, 80 much of 13f1cH information, whether it
amounts to & confession or not, as relates dibtioetly t() the

fact thereby discovered, m~y be proved ". Under cover

of this provision we find introduced iuto 'bi9 ease the di8
ellvery of a bill book, III knife, and a stick, in orde-r '0 opea
the door to admit stat6loents wade hy the aecused wheQ

they must. have been in the eustody of the police,

It ie of the highest importance tl}at the law on this< point
should be accuratety kOOWD by the eou.rts below 88 well
as the proiesei'ooa-I gentlemen wbo prsetiee there. It iis.
Dot all atatements eonneeted with the production or finding

of property whi-ch are admissible; those only which lead

Immediately to the. discovery of properly, and 80 far 88 they
do lead to such discovery are properly admissible. What

ever be the nature of the faet discovered, tlat fac.t must..

in all csses, be iteelf relevant to the esse, and. the eOI\uee:
tion between it and the statelOOnt 0lJ:lde IlLll6t have been

such thafthat statement constituted tbe infor.nation throogb"
which the. disc.rrery waH made, in ordee to render the

statement admissible, Other statements connected wi'"
the one tbus made evidence, and eo mediately, b\lli Dolo
Ilt'c6'learily or dir(ctly, connected with the (/Jct. discovered,

-sre not to be admitted, as this would rt\theJ' be Ml eVMioo

than 8 fulfilwent of the ta."" wLich is designed tG gnard
prisoners accused of ,,£fellle!! agawst unfair pra.ctices QD..

'he part of the pollee,

For instanee, a man Bayll: ..You will find 8 stick at 8UO~

nd eueb a place. 1 killed Rallla. wiLh i'. W A policelDaDi!
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in sueh a esee, may be allowed to say he went to the plsee.;--:o<-~
indicated, add found the stick j but any !ltatement 8S to
the confession of murder would be ina1missible. If, instead
of .1 you will find, 'J the prisoner bas said, II I pleased a swod
or knife in such a spot," when it was found, that, too.
though.it involves an admission of .. particular act on the
prisoner's put, IS admissible; because it is the information
which has directly led to th3 discoverd, and is thus dis-
tinctly and indepeudentiy of any other statement eenneeted
with it. But if, beSides this, theprisonor has said wha'
induced him to put the knife or sworJ where it has been
found, that part of his statement, 88 it has not furthered,
much less caused, the diseovery, ill not admissible. The
words in Section 27 of the Evidence Act II whether it
amounts to a confession or not II are to be read as qualify.
ing the word" information II in the immediately preceding
context, not the words or 80 much" i and the effect is that,
although ordinarily a confession of an accused while in cus-
tody would be wholly excluded, yet if, in the course of
sueh a confession, information leading to the discovery of
a relevant fact has been given, so much of the information
as distinctly led to this result may be deposed to, though
8S a whole, the statflment would constitute a confession
which the preceding sections are intended to exclude.

In thiR case. as in many others, tbe production of articles,
8Up~G8ed to have been made use of in committing the
murder by the priaoners, is adduced as strong evidence
against them. Tile conduct of a prisoner in relation to any
relevant fact is 600d evidence according to Section 8 of the
Indian Evidence Act; Lut according to Explsnation 1,
" The word 'conduct' if this section does Dot include state
ments unless tbose statements accompany and explain act...
other than statements." It is on sucb a statement that the
Iligniflcance of the aot, which it accompanies, in many cssea
wholly depends; as for instance when a Police officer says
to:) 8 prisoner "1 must search your house for the stolen
property, " to which the prisoner replies:" I will give yOI1
at once all the valuables I have in the house, " and . then



246 DOMBAY FiIQR COURT REPORTS,

__H7_t_.__gives him certain articles, not stolen property after wbiefr

H~:. stolen jewels are found concealed under his hearth. But if.
J~r.l HilSji nuder cover of an explanation said to have been given by a

aud others.. f ". If bi • b .prisoner 0 an nct 10 1.8e am rgnous, or no. so 0 vNualy
connected with a fact in issue as to be relevant, it is sougbt

to introduce a eenfeseicn of a prlsonee to the police, or mad&
while in custody of the police, the Evidence Act dOBIt oat.
warrant its admission. The rules of ~xclu!!ioo and the
exception to them being definitely bid down, the exception
is not to be extended to casas not r'properly falling within it.

The giving up by a cultivator of ,. bill-book, or tbe pointing

out of a place where bajriappears to have been trampled. is
however, in itself an uut\wbiguoU!J aet. It is ia general aleo
insignific.mt. It needs no expiation, and a confeeeion.

accompanying it does not explaio it, but kl a colJateraS
matter, whose exclusion, where it is excluded, is Dot pre
vented by its being connected with mat~r& that are oo~

excluded.

We shall notice ODe other poin~ of law which arises in thet
ease, A plan of :fieldl'l, which the Chief Constable pay".

be saw made before him, it' admitted To say th:l~ it walt
prepared in his presence anti bears his sigl1'lture is rnt a
sufficient reason for adrnittlDg the plsu, The witness did

Dot depose that t:> his knowledge the plan was a eorrees

one, and if be could not Bay this, the person who made the

measurements and prepared the plan should himself hllve

been called, We have n':lt taken this plan into our eonsl
deration in disposing of this case, and it has Dot proved
to be of aoy i'nportanee, but we mention the IDatter in order

that our opinion regarding i~s non-admissibility in evidence

may be known.
'Jhe remaining evidence in the case eonsiste chiefly of,

statements made by tbe aeeused. BeCore woighing them.
we will remark that If a man makes 8t~tements, he ie
responsible for them, even thol1ghithey should noli in fact be
true. If he enocsee, under preasure, if there be aoy pressure
not to appeal to the protection of the M!l!!istrate: but

to make to the Magistra~e conleseione which in lac' are



BOMB! T mOB COURT BEPOR1S. 247

untrue, he voluntarily incurs the risk of their being bken IRU.
to be true against him. Here the accused had full oppor. -- -R~~-..-
tunity to speak a8 they wished before the r.lJogistrat'3. H" J,Ha fhsji

. aud othqra,
h&8 certified that their statements were voluntarily ma-le.
If the statements are not true, the prisoners them lei ves

are to blame.

The Court then diseussed the rest of the eviden ee, and
confirmed the convictions, though it declined to confirm the
sentence of death, and passed sentences of transportation

for life.
... . .

[ApYELU'fE CRIMINAL JURISDIC1I0N]

REO. ti. FATA ADAJI A.!\D TWO OfHERS.

Dying Declartion,

The declarati ')D of a dying person, albeit made on solemn affitmation

beforea Magistmte, who was not. however, the committing Magistrate,

aud bigned by him, is not admissible i \I evidence without legal proof that

the deceased made such a declaration.

THE three accused "ere convicted of murder by W. H.
Newnham, Sesaien Judge of Ahmedabad. The first

accused, Fata., was sentenced to death, ani 'he other two sen
tenced tb transportation for life.

The facts of the case, in so far as they are material to
the purpCJse8 of this report, are briefly as follows :--

~'he deceased Jeth4, along with others, was sleeping ncar
a cut laden with mangoes, au hearing a noise he awoke,

-.00 rousing bis friends, pursued six men Who, it eppesred.
were maktng off witb some of the fruit. Fmding them
telves hotly puesued, three of these men-who are the pre

sent applicants-turued to b,\y, and, as the prosecution
aUegeH. the first accused, at the euggestion of the secane,
abot au arrow at the deceased, and the third accused, also b't
the 8uggestion of the second, ran tOWf)r~ hi m with a sword.
Ou remov~1 from the scene of the assault to Kl\padvanj, the

deceas"d is said to have made t) a Second Class Magistrat 0,

a decll'ratioD before his death, denouncing the accused 88

his llij&ailante.


