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That sucha sdit is cognizable by acivil court has besn _ 1874

repeatedly recognized by the decisions of this Court (it is
only necessary to refer to Special Appeal 57 of 1871, decided
15th Mareh 1872, and Regular Appeal 73 of 1871, decided
24th June 1872 and Regular Appeal 74 of 1873, decided
218t September 1874): and that such asnit will lie, even
when the cbject of it isonly to enable the plaintiff to influence
the revenue authorities by showing that he bas been declared
by the civil court eligible for office as Patil, is further
supported by the remarks mado by their Lordships of the
Privy Councilin Sadat Alikhan v. Khajeh Abdul Gana.

We, thercfore, raverse the decree of the District Court,
and remand the case to the District Court for retrial on its
merits, Costs to foliow the fiual decision.

Decres reversed and case remanded,

ssesssngeeenene

[APPELLATE CRIMINAL JUR(SDICTION.]

REG. v. DEvA DavAL
The Code of Criminal Procedure, Sectibn 346— Prejudics.

An ac:used person whosesignature to a statement made by him to the
cofumitting Magistrate is not taken, ag provided in Section346 of the Code
of Criminal Procedure, is not prejudiced thereby within the meaning of
thut section, unless he is unfairly affected as to his defence cn the merita.

Where a prisoner in the Court of Session was represeated by a plead-
er who had opportunity to object tc the admissibility of his statement,
and did not, the High Court held that he was not prejudiced,

THE accused Devd Dayél was tried by J. W. Walker, Act.
ing Seesion Judge of Ahmedabad, for the murder of his
wife, Jamn4, and sentenced to death,

The accused made a confession of bis guilt to the Third
Class Magistrate at Duolkd on theday that Jamu4 was found
dead, and he admitied the coufession of the offence before

Ninzangavda
Payl
v.
Batyangnvdh
Patil.

_November 23,



938 BOMBAY AIGH COURT REPORTS,

1374, the ecmmitting Magistrate, but withdrew it before the Ses.
e sion Judge. 'The Judge was of opinion that the facts of the

V.
Deva Layal. case bors out the ec.nfe:sions made by the accused, and es.

tablished the charge of murder.

The appeal and the reference for confirmatien of tho sea-
teuce of death were heard by WesT and PINHEY, JJ.

Shuntaram Narayan for the appellant :~-The confession
of the accused is not mwade asdirected in Section 816 of the
Code of Criminal Procedure. A ka'rlu'n of tho committing
Magistrite appears to have writcen the prisoner’s name  but
the accused himself has neither signed his namwe nor made
his mark. ' In the absence of these pieces of pre-appointed
evidence, the prisoner must necessarily be considered as pre.
judiced, for a doubt reinains as to the genuineness of the
statements,

Mr. Shédntdram then commented on the evideace.

Dlirajlal Mathuradas, Government Pleader, for the Crown?
—The prisover is not prejudiced. The meaning of what is
prejudice within the meaning of Section 846 of the Ccde of
Criminal Procedure may be gleaned from a comparison of it
with Seetion 417,

WEsT, J. (in delivering judgment suid):—It has been
urged upon us by the accuse.’s Pleader, Mr. Shintérdm
Nirdyan, that the statewment of the accused, taken before
the cowmitting Magistrate, is inadmissible in evidenee, in-
asmuch as it does not bear the signature of Devd Dayél, as
directed by Section 346 of the Code of Criwinal Procegure. .
“ The signature of 4. B., the aceused, iy the band writing of
C. D.” which is what appears in this case, has been held not
to meet the requircments of that section, Tho question,
therefore, is whother this defect has “prejudiced” the prie
soner, fcr if it Las nos, then, as provided in the last paragraph
of that secticp, it caLnoc be deemed te affeet the adinisei-
tility of the statement recorded.

We are of opinion that the meaning of the word “pre-
judiced " in this sectioh is ‘ unfairly affected as %o his
defence on the meriis,”7 The iotention of the whole paras
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graph in which this word occurs is to remedy dafccts of & 1374
formal character, which may have arisen through inadvert- Rig'
euce or neglect on the part of the Magistrate. aud which Deva Dayal.
defects the law, and the Legislature, think ought not ta be

made the means of culprits escaping the just penalties of their

crimes. As the examination of the accused person, tuken in

the preliminary inquiry, may be proved to have been duly

‘raade, though pot regularly and formally recurded, a defect

in such record is‘not suffisient to exclude it, ani the inguiry

may be forgoue, if nochjection is made, and it appears that

the defect has been of a kind which does not really affect;

the merits, andsis one which would bs remedied by the
examioation of the Mugistrate, or soms one who was present,

In the present case prisoner was represented by a
professional gentleman, who, we must suppose, was reasor.-
ably well acquiinted with the law, Asan objection existed
on the ground of the want of the propev signature of the
sprisoner to tue document, it is right to suppose that he
would bave tak-n it, if be had thought lea.ving the error
uncorrected would have operated unfairly against his clisnt.
His not taking this objsction shows that to his conscious-
ness, the defect was purely formal, or that he cousilered
that ic would be at once remedied by the examination of a
perscn present when the statement was made,

~ We must lastly refer to Section 167 of the Indian Evi.
ci'ence Act and Section 283 of the Code of Criminal Proce-
dure. No decision is to be upset for a defect whizh has not
prejudiced the prisoner in his defence. In order that an
Appellate Court may be asked to act upon an otj-ction of
this kind, it is necessary that it should have been taken
before the lower court. It was not taken in this case, and
it cannot, in strictness be claimed that it be entertained by
us now. Had the prisoner been urrepresented in the Court
of Session, we might possibly bave felt it within our com-
.petence to make a relaxation in his favour; but the fact that
be was represented, and that his, plender did not take the
objection, leads us to the inference that the latter did ot
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congider that it would benefit his clieat. Upon the whole,
therefore, we think the prisoner was not prejudiced.

The Court declining to confirm the seatence of death, pass-
ed upon Dev4 Day4dl a sentence of trausportation for life,

Order accordingly.

Nor.-See supra p. 44, the case of Reg. v. Dayd Anand aid another,
in which the Court ¢ West and Kanabhai Haiid4ds, J.J.) held that a simi-
lar confession should net have been admitted. 1n that case, kowever, it
does not appear that the prironers were professionally represented in the
Session Court.-Ep.

{ArpeLLATE CRIMINAL JURISDICFICN. ]
REq. v. CBAND Nus AND PIRBRAT ADaML,
The Code of Uriminal Procedure, Sectios 457-Conviction of an offence
without a specific charge.

\When a person is charged with an offence consisting of parte,a combina-
tion of some only of which constitutes a complete minor offence, he =ay,
uander Section 457 of the Code of Criminal Procedare, be convicted of the
latter without being specifically charged, but only when the graver charge
gives notice of all the circumstances going to constitute the minor offence.

Hence, where a man charged with murde was convicted of abetment
of 1t, the High Court annulled the counviction and sentence, and ordered
him to be retried on the latter charge.

HE accused Chdnd and Pirbhdi were both tried by
W. H. Newnham, Session Judge of Ahmedabad, on a
charge of murder; but while the former was coavicted of the
offence charged, the latter was found guilty of abetment of
murder. Both, however, were sentenced to death.

The waaterial facis of the case are as follows ; —

Cbdnd, at the instigation, it is said, of Pirbbdi, put some
poison into a mill belonging to one Rajebhdi (an enemy of
the latter), in consequence of which R4jzbbhdi narrowly escap-
ed death, while his two sons actually died. Mr. G. B. Reid,
Magistrate, First Class,"committed both those persons on &
charge of murder, on which they were tried by Mr. Newn-
ham, who, finding on the evideace that Pirbhdi was not pre-
sent atthe commission of the offence, found him guilty to
abetment of murder culy, without making any amendment



