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BCMEAY 1LIGH COURT REPCRTS
[AppELLATE CIVIL JURISDICSION.]

Special Appeal No. 452 of 1873,

SHRIDHAR VINAY4K  ..eveeennns ceererrrerereaeaene Appellant,
NARAYAN vaLAD Basasc and apother........ .Respondents.

Res judicati-The Code of Civil Procedure, Sec. 2,

Failure in a suit of simple cjectiment does not bar a subsequent suit for
redemption, notwithstanding that the defendant had asscrted the exist-
ence of his mortgago in the former suit.

HIS was o special appeal from the decision of Edward
Cordeaux, Assistant Judge of Pund, reversing the decree
of the Subordinate Judge of Puné.

Ths raaterial facts are sufficiently stated in ths judgmens,
The special appesl was heard by West and LampzNT, JJ.

Bahiravnath Mangesh for the special appellant :-—The suit
which the plaintiff’s father in February 1866 filed against
the father of my client Viodyak, was brought with the objecs
of removing bis obstruction and recovering possession of
the house in dispute. In form it was an ejectment suib, but
from the first Viodyak grounded bis defence on his wmorte
gage, of which therefore the plainbiﬂ"s'hther had full know-
ledge. In Soorjomonce Dayee v. Suddanund Mohapatter (a)
their Lordships of the Privy Council, adverting to Section 2of
the Code of Civil Procedure, lay dowa “that the term « suse
of action’ is to be construed with reference rather to the
substance than to the form of action” (b) Further on their
Lordsbips go on to say “It has probably never been better
laid down than io a case which was referred to inthe 3rd
volume of Atkyns, Grejory v, Aolesworth, in which Lord Hard-
wicke held that wbere a question was necessarily decidel in
effect, though nos in express terms, between the parties to
the suit, they could not raise the same question as between
themsclves in any vther suit inany other form; and that
decision bas been followed by a long course of decisions, the

{(a) 20 Cale. W.R.7 Civ.Rul. (b} P, 380
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greater part of which will be found noticed in the very able, 1374,
notes of Mr. Smith to the case of the Diichessof Kingston, %,t‘;‘a‘;}ﬁ:
If the plaintiff’s father had more then cne title to depend o

on, he was bound to bring them all forward in the previous l\ggﬁ?aﬁad
suit, as was hLeld by the Bengal High Court in Dudsar -auother.
Bibee v. Shakir Burkundez (¢) He cannot be allowed fo

keep back one, and then, years after, to bring a fresh suit on

the ground that he had still a right in reserve: Brojo Lall

Roy v. Khewtur Nath Mitter (d).

Dhirajlal Mathuradas, Government Pleader, for the special
respondents -—Qur father's suit was one for ejectment ; our
Present suit is to redeem as mortgagors, The ecauges of
action are ontirely different, and there is no objection to the
ptesent suit beieg maiotained. It was held in Bhisto Shankar
Patil v. Ramchandra R. Jahagirdar (e) that the second suit
being based on a different cause of action from the first, was
not barred. The defendant rtlies on Soorjomoenee Dayee v,
Suddanund Mokapatter (f) ; but there the same question
had been really adjudicated on previously. In Hunier v.
Stewart (g) Lord Westbury said : *“ No case was cited at the
bar, nor have I been able to find any in which a decree
of dismissal of a former bill has baen treated as a bar to a
new suit asking the same relief, but stating & different case
giving rise to a different equity.” With regard to the case
of D%dsa'r Bibes v, Shalkir Burkundaz k), I submit it is
bad law,

The following cases were also referred to in the course of
the argument :—

Sreemuthoo Raghoonadha Perys Oodya Taver v. Khat-
tama Nauchear (i); Vuiricharla Surya Narayara v,
Nadiminti Bhugavat Patunjali (§) ; Shre Shri Shri Rama -

{¢) 15 Cale. W. R. 168 Civ. Rul rd) 12 Idem.55. Civ. Rul.
(e)8Bow. L. C, Rep. §9 A.C. J. () Vide Supra.
(9) 8 Jurs5118.C. 3IL. 2. (N.S.) Ch 316 see P 330 rh) Vide Supra
(i)10Cale WRL P Cr (iy3 Mad H U Rep 120
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chandra v. Darvada Ramana Chandiri (k); Gopalayyan v,

Shridhar
Vinayak
v1 N
Nirayan valdad
Bébasi and
another

Raglupati Ayyan (1) ; Chiniya Mudali v. Venkata Chellq
Pullai (m) ; Doorga Churn v. Kassy Chunder Moitree (n) ;
Kadir Buksh v. Golam Ali (0), and Sadw bin Manaji v,
Baiza kom Manaji and another. S. A. 361 of 1873, decided
by MeLvicn and NANABrai, JJ., on the 1st of April 1874
Bahiraviiath, in reply, referred to the followmg addl.
tional authorities :—Mohidin v. Muhammad Ibrakim (pe
end Maktum valad Mokidin v. Imam valad Mokidin (q).

WesT, J:--The plaiotiffs’ father B4bAji, having pur.
ctiased the right of on Datto at an execution sale on &
mohey-decree, sought to obtain possession of the house ho
had bought as Datto's, When this house had been attach--
ed by the judgment-creditor, Vindyak, the defendnnt's
fatber, who was in possessing, had endeavoured to raise the
attachment onthe ground that he held wander a deed of
mortgage and conditional ssle, which bad long ago becomsd
absolute. His application was disallowed on the ground
that his rights as mortgagee would not be affected by thj
sale of Datto’s interest in the property, Vindyak was not
statisfied with this order, and brought a suit against Datto's
judgment-creditor and  Babdji, who had meanwhile becoms
the purchaser in execution, to establish his right to thé
house. The final decision in this suit rested on the groundsy
fiirst that Vindyak had not established the mortgage and
condition sale, on which he relied, as the contractual basi
of his right, the document, adduced by him as evidence ¢f
the transaction, being inadmissible because unstamped, and
secondly, that be had failed to make out a title by preserip-
tion through bona fide possessson as owner for 30 years,

In this position of affairs, Babji, having tried in vain t0
get possession of the house under-Section 69 of the Code
of Civil Procedure, instituted a regular suit for the ejects

(k) Idem. 207 (i) Idem.217. (m) Ilen.320,
() Marchall 539. (0) 9€ale. V. R. 90 Civ. Rul.
(») 1 Mad HC Rep 245 (¢, 10 Boma H C Rep 293
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ment of Vindyak. By the Munsiff his titls was found 1374,
proved, and this adjudication was coofirmed by the Joint %";.ggha;
Judge in Regular Appeal, on the ground that the title set up v
by Vindyak had been econclusively pronounced against by Ng‘;ﬁ));;:l ::‘;ad
the decree in the previous suit. On a special appeal, - anether.
however, being made by Vindyak's son, Shridhar, the High

Court reversed the judgments of tha courts below, on the

ground that though Vindyak had failed in the previous suit

to establish an adverse pqssession against Babdji's predeces.

gor in titlo extending to 30 years, yet the decision showed

that he bad been in possession for more than 12 years, which

was sufficient to raise a bar to Bibaji’s suit according to the

provisions of the Limitation Act. It was undoubtedly an

erroneous application of the principle of res judicats when

the Joint Judge made Vindyak’s failure, as plaintiff, on "the

particular ground of right selected by him, s reason for

denying that he could have any right atall as against his

former defendants; but accordiag to cur view, it was per-

haps amoversight when from the negative judgment thas

Vindysk had not been in possession for 30 years, the late

learned Chief Justice of this Court deduead the affirmative
gonclusion as binding on the parties that Vindyak had been

ip possession for more than 12 years The question and

she sole question as to length of possession in tho previous

suit had been whether it had continued for 80 years. The
gle,fenaant was 0ot concerned to prove that it had nos lasted

for 13 or even for 29 years, and the decision of the Cour

was res judicate only as to the particular point in issue,

The defendant, Vindyak, or his son, Shridhar, could pro-
bably, as a matter of fact, have proved his adverse possess-
sion for more than 12 years, had such proof, according to
the view of the District Court, been useful, or had it nof;
sccording to that of the High Court, been superfluous, He
had been in possession for many years, and there was no
docament of title presentable in a Court, to whiech his pos-
session Gould be referred. But on the day on which the
judgment of the Court of first instance was delivereds
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Vindyak having got his original mortgage of 1830 stampad
filed it in support of his defence. It had thus become
admissible in evidence, but csuld not properly be used ia
that suit not having been produced at the proper time,and the
cagse was disposed of without reference to it. But by scamp.
ing his mortgage, Vindyak, at the same time that he made it
a defence of his possession, if he should fail on other
grounds, created a new right for BAbdji and his representa-
tives, They, according to the ‘received construction of
Regulation XVIIL of 1827, Section 14, were third parties,
against whom, as purchasers of the equity of redemption,
the mortgage became an effectual instrunent from the date
on which it was stemped. Haviog failed in  their suit for
dispossession of Shridbar as in  without aoy title, Bdbdji's
sons now seek to redeem the mortgage, which Shridhar him
self has made the basis and limit of bis rights.

The contention for the defendant Shridhar now is that
8s he from the first asserted a mortgage with a clause of
conditional sale as the foundation of his right, Babdji was
fully apprized of his case and was bound in the former suit
to bring forward every circamstance, by wlich his own
claim to possessicn could be supported, and ef which he was
at the time aware. This view prevailed with the Sutordi-
nate Judge, who held that the present suit for redemption
was barred by Section 2 of the Code of Civil Procedure
The Assistant Judge, on the other hand, considering the
cause of action to be guite distinet in this suit from that i
the previous one, reversed the judgment of the Subordinate
Judge. 1t is against this reversal that appeal is now made

The principle of res judicnta, simple encugh in its state=
ment, is one that séews to present censiderable diffizulty i®
its application. We bave according been roferred to &
great number of decisions of the High Courts, which ib
would be bard, perhaps impossible, to reconcile ip all re®
gpects With each other. The principle vuriances have arisen
from ditfereas views of what did not or did constitate for the
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purposes of a second suit a ground of right identical with
the one relied on g a previons suit between the same parties
In the caseof Dadsar Bibee v. Shakir Burkundaz and others
Bayley and Mitter, JJ,, ruled that after suing as a doaee,
the plaintiff eould not sue aguin for the sams property as
heir. His whole title, whatever it might be oushs, those
learned Judges thought, to have bsen brought forwacd at
once The sama view is taken in Brojo Lall Roy v. Khet«s
tur Nath Mitter, and tngt all the grounds of suit must be
brought forward at onceisrepeatad in Premanand Gossame
v. RamChurn Deb and another (r). On theother hand, Liord
Westbury's dictum in Hunter v. Stew 1rt that knowledge of
a second ground of right, when a first one is relied on in &
suit, does prevent that secc.ad ground bsing afterwards
made the basis of a second smt seeking the same relief ag
the first-, has been fully adopted by this Court in Bhisto v.
Ramchandra, and has been recogniz:d in other cases. In
the case of Woomatara Debla v. Unnopoorna Dassee (s) the
Privy Council may at first sight seem to bave departed from
the principal enuaciated by Lord Westbury, but there the
whole cause of actiom was considered as having arisen out
of the decision of the revenue authorities. The transaction
between the parties had been such as for juridical purposes
should properly beregarded as one,and on that one transac—
tion soveral suits between the same parties could not pro-
ceed. Asis said by Cleasby, B. in Death v. Harrison (t)
** though the particular claim......was not in controversy
[inthe previous suit], the subject-matter, out of which it
arose, was, " and io such circumstances the allowance of
repeated suits would lead to vexatious litigation. Ian the
case of Stevens v. Tillet (v), Willes, J., says that " matter
in respect of which noevidence was given on the formex
occasions may he inguired into,” and the matter must be
regasrded as essentially different when it did not originate in
the same t(ransaction and when it constitutes, as averred, a

(r;20 Cale. W. R. 442 Civ. Rul, ‘(s) 11 Beng. L R. 158.
(t) L.R 6 Esxch, 15 see P.1y, (u)L R6 Q. P 147, see £,
174 ad fin.
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wholly different right in the plaintiff giving rise to a differeng
duty on the part of the defendant. 1n Special Appeal 488 of
1878 it is said that a plainsiff, suing for ejectment, eannok
in that sait obtain & decree for redemption of a mortgage,
of which he had notice when he filed his suit, but it ig
not. sxid that he is debarred from enforcing redemption in
another suit. The relative rights and duties of owner and
trespasser on the one hand and of mcrtgagor and mortgagee
on the other are Wholly defferent, end fatlure ip a suit of
simple ejsctwent dees not in our oéinion in any way bar the
plaintitf in & subsequent suit to enforce his right to redgem
as mcrtgagor. Least of all ean this be so when the mort-
goge beingin the defendant’s hands was not at the institu—
tion of the previous suit stamped so as to be a valid instru—
ment, though subsequently it has acquired validity.

We, therefore, confirm the decree of the AssistaneJudge

with costs,
Decres confirmed,



