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It is clear that the tokens imitated in thi8 ease wera not
money, and therefore not eoins within the meaning of Saptioo
230 of the Indian Penal Code, and the conviction and sea
tence must be reversed,

O<'nviction and eentence reversed.

[APPELLATE CIVIL JUR1SDlC1'ION.]

Spee(al .App6al No. 11 of 1874.

R&NOO V11'I:lAL and another, Defendants and Appellants.
R1KBlvADA'a IlIN R&'¥AOElAND. Flainl'tff and Responde',w:

Limitation-Civil Procedure Cod« Sec 269-Summary order-Poescesion;

The words "sait to establish lris righ'." in Section 209 of the Civil Pro

eedureCods mean a suit to establish his right to present poseession;' bur

'Where there is II subsistini:' right which i~ contradicted by the summary

order under that section, and which is to be properly asserted by such a.
suit, Ike suit, by the persen dispossessed or refused posaessiou, to esta

bllsh hie right, must be brought within ene year from the data of the o~

der, failing which he cannot sae afterwarde on eny portion of such right

It is otherwise, where his.right is ooneisteut with the order and the posses
sion given under it.

TBIS Was a special appesl from the decision of E. Cor
deaux, A.ssistant Judge of Puna, confirming the decree

of the Subordiuate .Judge. of Talegaw.
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The plaintiff sued to recover the amount due on a mort. _~_ 1874.__._
, bo d f d R Ie. ". Tb Ra0Il:Ogsge n executed by the 1l'lt de en aut, sngo ~aJl. . e Vithal

plaintiff ellezed that the property mortgage'! had been sold e,
= Rikhivadas

at a court's 118le, in execution of a decree againet Bango nin ra}~

Esaji. and purchased by the znd and 3rd defendants, RUigo chand.-

Vithal and Ramchandra VishvaDl\th ; that the plaintiff waft
'dispossessed by the court's order upon a complaint preferred
by the said purchasers under Section 265 of the Civil Pro-
cedure Code. The plaintiff sought to recover the' amouns
from the defendants personall, or, in default of payment,
to have the property sold in satief "ction of hie claim.

The Iat defendant admitted the claim. The 2nd and Brd
defendants pleaded limitation.on the ground that the suit Willi

not brought within one year from the date of the court's
order made under Section 269 of the Civil Procedure Code.

The Sudardinste Judge allowed the plea of limitation,
and dismissed the claim 8S against the defendauta Noa 2
Bud 3.

On appeal, the A!l8istant Judge, 8. Tagore, held the claim
not barred, for the reasona given in the following extract
from his judgment :-

'Section 269 provides • the order shall not be subjeet to
appeal, but the party against whom it is given shall 00 at
liberty to bring" suit to establish his right at any time
within one yeM' from the date thereof.' What right? It ill
clearly B right to the poeseasicn of the property sold. But
the present suit is not one to recover poesesaion ; it 1/.1 to
enforce tne plaintiffs lien against the mortgaged property.
It i~ one thing to claim poeseeeiou as mortgagee, and another
to enforce his lien against the mortgaged property. In tha
one case the cause of action would arise at the ,:.date of the
plaidtiff's dispeasession hy the Court's order ; in the ether not
before the expiration of five years" (fixed for the payment of
the mortgage debt) II from the date of the bond, and I Can
not see upon what principle it can be esntended that the plain
tiff should Jose bis lion altogether I simpl y becsuee he failed to
maintain his poeaersion aamortgagee &8 agaiW3t the auction
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. __~~ ~pUrJhMer in lJ, proceeding instituted under Section 26g. As

~i~,;'~Y reganh clause Ii of the Limitation Act, it provides limitation
e. of ooe year for suita toset aside summary orders and decrees

RikMimd.,s
bill Haya of a civil. court. This, however is not a Buit to set aside the

chand, court's orders psssed on the exeoution proceedings ; it is

simply to enforce the plaintiffts right of lien against 80Dl8

mortgaged property which bas passed ilito the hands of the

auction ·purchasers." He accordingly remanded the Boit for

re-trial on its merits.

Both the Subordinate Judge and the Atlsiehnt Judge, E.
Cordesux, decreed in the favour of the plaintiff on the merits
of the esse,

The special appeal Was heard by WEST and NANA8HAI
HARmAs JJ.

Shanta.ram Narayan for the appellants.

Dhirajlal Mctthuradas (Go\-ernment Pleader) :or the res

pondent.

Cur. adAJ. vult.

WEST J. :-The main question in this esse is as to 'he pro

peJ' scope of the words'! his right" in the laat sentence of

Section 269 of the Code of Civil Procedure. 10 its first sen

tence, the section epesks of a "person other than the defen

dant claiming s right to the possession of the property sold

6S proprietor, m Jrtgagee, lessee, or under auy other title,

and then, when the court has dealt by an order wi'th the

complaint of the person Bottin~ up such l\ right, it is said

that " The order shall not be subject to appeal, bat the

pru;tyagai'lst whom it is given shalt be at liberty to bring

8 suit to ei(ablish.his right at any time Within one year from

the date thereof." His righ~ in this last secteace should, OD

the ordinary peinciplee of Interpretation, be identical with

the ri~ht spoken of ,,in the earlier one, that is, the right to

present possessiou. This is the Bole right on which the Court

executing the decree has aum naeily adjudicated, and if ita

adjudicaticnhas been. wrong. all thl\t the party. injuriously
affectlld by it, canbe reasonably expected to do is to estab

lish ".his right" to that of which he has been deprived'



EOMBAT HIOH COURT REPORTS, 171

namely, his possession. If the order hils been made Bgainst_;1874. _

tho purchaser in execution of the title of the J udgment-debtor, ~~~';~7

it amounts to a denial that title embraces a right to 1'.

'. . Rikhiva,lli~
present poseesnon, If the title doe'! embrace such a light bin R?ya chand.

the order ought to have been different" and the purchaser

suing "to establish hill riq'tt" must succeed if he establish

this right to present possession, no matter what other rigllts

over the same land milY be vested in hili opponent. But the

words, it is plain, are intended to have but a single sense,

whether they are applied to the execution-purchaser or his

antagonist: if they mean the right to present possession for

the former, they must mean it Bois; for the latter,

-The purchaser of the Isnd of a judgment.debtor, sold io

execution of a money-decree, stnnda ill a position quite anu

1060u8 to that of the sucaesslul cluimant in a suit for the
.'land, If the the claimant in the latter case dispossesees a third

person, that person filly present an application, which i3

disposed of by the Court as an ordinury suit. What has to

be tried in that suit is, RS said by _IIel vill, J, in Special Albo

pesl 406 of 18i2, "the right of the decree-holder ';,0 dispos

sess him under the decree," and though, according to SOLlie

earlier decisions of the High Court at Calcutta, the proce

dure seems to have been r'3g"ded as of the same nature as

tha.t under a writ of right, yet the later and general current

of authority has reduced the inquiry to one into the right to

poesesoion, The applicant must. have beeu in possession to

ba.'ve the !\dvantll.~aof an inquiry under Section 230 but if he

\Vas in possession, that poseession is a suffieient prima fucie
proof of his right to be restored to it. U uder Sectron 269,
the} case between tIle ousted claimant anti the execution pur

chaser it! not tried as a rezular suit, ami the unsucceesful
party has no remedy by WBy of appeal. /I'he Court, disposes

of the contention by a summary order, relief agninst wbich

must be BOUg!lt by a regular suit. But this reg alar suit, iu

its' purpose and effect, ought, it would S9€IU, to occupy to

wards the summary order the same place as tho iuquir y C ID

duated like a suit under Section 230. If the suitor eatablishes

Volxi 23
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wbole right bad been in question in the summary inquire 1874·
Ra:~lgO

8S to what might be sold in executlou, and the atlsertion 0'£ Vithal

tlte whole right and therefore or every pari of it WAI barred l'.
Rikhivad~s

except in so far as it wall brought forward within a year. bin l~ayachaIJci.

Toe right under Section 2\6. therefore. may be much

more extensive than thM under Section 269', It msy include
any thing proposed to be Bold /til A's whicb Z s/lo1s is wholly or
psrtly his, and the suit that follows the order may be for the

establishment of full proprietorship' oe of the minutost frag.

ment of iDterest8. Uader Section 269. &s 0' ougM Dot to be
disposeessed in execution of A'sdecree a,gaio!lt E, be ahou 1<1'
succeed on proving his posseesiea until eome better titlec is
ehown against him, And iii! this should be so-in ~&e slIm

mary inquiry, so also in the regnlar suit, by which any de

fal:t of that inquiry is to be remedied. Otherwise ,..4, by suing

B and on the sale of Bs alleged interest, may get 0 turn ea
out and put on proof of hie title; All, therefore, that eomea

neeesserily in question ss ~ termmal issuein t.he suit under
Seetion 26g is tbe right to possession,

Thie may rest on complete proprietorsblp; on a m1rli
gage with posseseion, on & lease, or 00 mere p')8:lel!si::>n un-

explained, In any or those cases, the right. if eshblished

is sufflcrent to ground a decision ftg\iD8t the pur::l1aser io
execution. But suppose the purchaser. in a summary inquiry.

8elks to expel an alleged lesseer whose lease. he 8:lYS. is It<

merely' eoloursble one, the result of the inquiry is to satisfy

bim as well as the Court that the lease' is valid, and lih!\t It

haR still two years to run. h he bouud in sueh II ease to
eue within one year to establish boie- reversionsry right, or el se

to lose it a1t0i!e\her'?' it may never h~e been denied j. it
C'nmot t.ave been concluded by & summary inquiry into the
right to immeGia':e possesaion Suppose; a~n, th&t A. in
poseession of fields L, Y. and N ae mOJ.1igr,gee, i:s ousted by
the purchaser of his mortg'lgor's interest in execution. ;-~"

seeks re-instatement, but-In the summary inquiry, it tu«.
out 'that field N Me not been enumerated in the mortg

among9t those the posaeesion of Which he is to hold :"
payment, "be sum ad vauced has. been. m-llde a. cnarga
field N &8 weill's the othere, but the money it! not t,
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,__-.!~.7_4,__pvid for three years, Must he sue within one year to estab-
Hilll"" I' h h' izht" hi h fi t h id Ill.Vitl~ll IS" IS rIg tWill at rst, e SIU'. l!\1 oeen invaded

. .": by the purchaser? I'here is nothing to establish, that is
Rikhiv.ulas I ' hi h L 'I b ' d:l .bin Hayachand, not ling. W 1C Be necessan y, een 1D va e , or which ean

be in that predicament for 3 years to cum). 'I'he order hilS

beeo quite correct. yet iu gra.ntiui{ possession to his ad
versary, it has left hi,'! rights consistent with that present>

posssession intact. It would seem to bu almost absurd to

require an uusueeessful applicant in such cases to briD~ a
suit within one year to establish a right. which is not to

operate fer some time lon~er. and which is not neeessarity

coutradicted by the summary order for possession.

In contrast tu C~S>jS of the kind just considered stund
those, in which tue right:-J of the olaimauG com" to a Bingle.

point, are capable vf iuucediate exercise, and , if the,y ex~s~ ,It
II);, may properly Ud disposed of by a jingle adjudicstioo. If
A, an alleged proprietor, is diaposseesed by Z, au execution

purchaser, under Section 259, and fails in his application

for re-iustutemeut, the decision (lg'liu':ll; him mOl}" ress eithe r

on a denial of hi, proprietorsnip or 00 an affirmat·io'J of an

existing right to present possession cousisten: with his pro

prietorship, In the Lltter C'89. if he is s.lii"ud with tb~

reasons gi ven by the J udge for deciding against him, it;
WOUld be vain for him to s.ie within a year either &0 obtain

a possession, to which, he is s rtistied, he will DJ!; be entitled

for some years to ('0 ut), or to o:Jtclblish an uluimate pruprie

torshrp, which ht1s oeeu ulre sdy reco~lliz~d as his right. III

the former C'JSO, however, hi'! ri~ht 8.8 a whole ie prooouueed

Ilgaim,t. He is s'liol to h'IVO no right. Th., possession ac·

quired undee the adjul ication is wholly adverse and 11 stand

iog' connrudietiou to his title. di~ natu r ~1 arl'i proper rewa

dy under 0111' system of procedure HI a suit for rilstitution

of the poasessiou oJ whic'r he has been depr-ived, but ~

his t.i!e has beeu Wholly denied he Ul'iy also seek SIlCB a

declurariou of it u.~ , the evidence will enable the GJlll't to

make, 1£ hi} was in trl!th a proprietor it} posses-don, ~ll hls

rights \fi:1 have eorlesoed tJ C1:l,titUtd "hi~ rig-ht," which

has to be tried in the regular suit to be brought withi.u 12
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months. All ought to be advanced, Rna the omission b __~ _

bring any of them forward will properly exclude him from

!B74.
Ra.I,go
Vithal

doing 80 afterward5. w. d~
RikhiV3 ,,8

Similarly in the case of a mortgagee in poesession.tbe order bill l~<i.yachallJ.

under Section 269 msy be ba-ed Oil a denial of the mod-
gage altogether, or 00 a denial of its alll'g(Jd effect in givin~

to the mortgsgee a present right to possession. If the latter

'1>0 the ground taken, Bod the reasons 8:ltisfj- the mortgll ~ee.

it eannot have been intended ..hat he should be forced to
sue within a ytlar, or at a.ny time to establish 8 right, which

he recognizes as not existing. If, however, the ardor is based

on the spurlousuess or invalidity of' th<l mortgage, it neces-

sarily contradicte his title sud every right Which he could

b'€t up under the deed. The poesoseion obtained under i~ is
an aisertio:::l Ulat he hBS no right lit- all, sud challenges him

directly tceetsblisb such a right as he has. He, too, then,

like a proprietor, is, in such circumstances, called en to sue
to establish" his rigut ., denied in its wbole extent, without

delay, nnd ma.y properly do so in a suit to recover that pos-

session of which he has been deprived. It W!l!' nct intend-
ed, we think, that where the Whole question between the

partiea might thus be brought to issue sud decision without;

delay by a suie fOI posaesaicn, the person dispoaeessed should

be at Ii t erty to lie by for more than one year. His l'igb~, if
it exists, being capable of immediate onforeement, ought to

be asserted and established within that time,

The result, to which we are led by these considerations,

is that where there is a subsisting right, which ill contra

dieted by the summary order, and the possession obtained

or confirmed under it, and such right continues to subsie s

during 12 months so BS to gr'Jund a suit for possession, and

to be properly assersed by such a suit .. t~Q suit, by the per

sao dispcssessed or refused posseasiou, to establish his right

must b~ brought wi~:hin one year, failing which he canuot
sue afterwards on aoy portion of sueh right, but that, in

other cases, as his right ie consistent with the crder and the
poseession, b~ j~ Dot forced to any action until Borne presena



182,

1874.
Rugo

Vithal
e.

Hik.hivad!i!
bin Ray.
chand,

[ipPItLLATE CIVIL JURISDICTION.]

Oivil Referred Oase No, 10 of 1874·

B'<BAJI BIN Kfl8AJI Plaintiff an~ Op1'eUafit.
September 15 ' .

--------:MARUTI, minor, by hie mother.

and guardian OAJAI Defendant and Re8up,~ere"t.

VertificClte of Admil.lstratiolC-Act XX of 1864-Mother ot u. tor,

An order for the issue of a certificate Gfadmirristration to. pari' cular

ind'vidual ought not to be made until it'is IBeeltained whethernthe in

dividual is willlng to take it.

A certificate of administratiou ought not to be forced upon the mo

ther of .. minor unwilling to take it.

Where an order for the issue of such II certificate to the mother of an

infant was made, 011 the default of the mother tOl appear and llQ(JI'K

cause why it should not be issued to her:

Held that such default iu appearance ough t not to have oeen accepted
as her assent to the issuing of the certificate to her.

Course pointed out where ~;o relative or friend of a minor can be found

willing to take such '" certificate.

rfHlS reference was mad~ b.y R F. Mactie~. District JudgG,
of Satsre, for the opimon of the HIgh Court. ThO

facts of th", case will fully appear from the following obser

v8~ioos submitted by the District Judge :-


