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second witness was called, who deposed that he would pure
‘chase coins of the kind imitated ata pacticular prica This
was itself a denial that they were money. The witness
referred them to quite aunother standard as the measure of
their value, and described what he would do as “buyiug,
which isapplied not to mouey passing as money, but to
things taken in exchange for money. The test of eommon
usage or notoriety, which, according to I Russell on Crimes 95,
determines whether old coins are the Queen’s coins, is still
more applicable to the determination of whether they are
current coing, or, as the Indian Panal Code says, “used for
the time being as money.”

It is clear that the tokens imitated in this case were not
mongy, and therefore not coins within the meaning of Section

230 of the Indian Penal Code, and the conviction and een-~
tence must be reversed,

Conviclion and senlence reversed,

®ssvcssvivee se
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RaNgo Viraaw and another. Defendants and Appellants.
RikHIvADA'S BIN Ra'vaouaND. Plaintsyff and Respondent;

Limitation—~Civil Procedure Oade, Sec 269-Summary order-Possession.

The words “suit to establish hisright” in Section 269 of the Civil Pro-
tedure Code mean a suit to establish his right to present possession; but
where there is a subsisting right which is contradicted by the sumwary
order under that section, and which is to be properly asserted by such a
suit, the suit, by the person dispossessed or refussd poseession, to esta-
blish his right, must be brought within ene year from the date of the or-

- der, failing which he cannot sue afterwards onany portion of such right.

ltis otherwise, where hissight is consistent with the order and the posses-
8ivn given under it.

THIS Was a special appeal from the decision of E. Cop-
deaux, Assistant Judge of Pund, confirming the decree
£ the Subordinate Judge. of Talegim.
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The plaintiff sued to recover the amount due on & morte .

gage bond executed by the 1st defendaut, Rango Hsdji. The
plaintiff alleged that the property mortgaged had been sold
at a court’s sale, in execution of a decrse against Rango
Esdji, and purcbased by the %nd and 3rd defendants, Rargo
Vitbal and Rdmehandra Vishvandth ; that the plaintitf wae
dispossessed by the court’s order upon a complaint preferred
by the said purchasers under Section 269 of the Civil Pro-
cedure Code. The plaintiff sought to recover the amount
from the defendants personall, or,in default of payment,
to have the property sold in satisfuction of his claim.

The 1st defendant admitted the claim. The 2od and 3rd
defendants pleaded limitation,on the ground that the suit wag
pot brought within one year from the date of the court’s
order nrade under Section 269 of the Civil Procedure Code.

The Sudordinate Judge allowed the plea of limitation,
and dismissed the claim as against the defendants Nos. 2
aud 3.

On appeal, the Assistant Judge, 8. Tagore, beld the claim
not barred, for the reasons given inthe following extract
from his judgment :—

‘Section 269 provides * the order shall not be subject to
appesl, but the party against whom it is given shall baat
liberty to bring a suit to establish his right at any time
within oue year from the date thereof.’ What right? It ia
clearly a right to the possession of the property sold. But
the present sait is not one to recover possession ; it is to
enforce the plaintiff’s lien against the mortgaged property.
It is one thing to claim possession as mortgagee, and another
to enforce his lien sgainst the mortgaged property. In tha
one case the cause of action wculd arise at the ;date of the
plaintiff’s dispessession by the Court's order ; in the cther not
before the expiration of flve years” (fixed for the payment of
the mortgage debt) “ from the date of the bond, and I can—
not sée upon what principle it can be contended that the plain-
tiff should lose bis livn altogether, simply becsuse he failed to
maiantain his possession as mortgagee as against the auction
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1874 purchaser in s proceeding iustituted under Section 269. As
{;?g;fﬁ({ regards clause 5 of the Limitation Act, it provides limitation
2 of one year for suits to set aside summary orders and decrecs

Rikhivadas - . . . .

bin kiya ©f 8 civil court. ‘This, however is not a suit to set aside the
chand.  gourt’s orders passed on the exscution proceedings; it is

simply to enforce the plaintiff's right of lien against some
mortgaged property which bas passed icto the handsof the’
auction purchasers” He accordingly vemanded the suit for

re~trial on its merits,

Both the Subordinate Judge and the Assistant Judge, E.
Cordesux, decreed in the favour of the plaintiff on the merits
of the case.

The spacial appeal was heard by Wesr and NiNApHAI
Harn4s JJ,

Shantaram Narayan for the appellants.

Dhirajlal Mathuradas (Government Pleader) Zor the res-
poudent,

Cur. adw. vult.

WEsT J. :—The main question in this csse is as to she pro-
per scope of the words ** bis right” in the last sentence of
Section 269 of the Code of Civil Procedure. Iu its flrst sen-
tence, the section speaks of a “person other than the defen-
dant claiming a rizht to the possession of the property sold
as proprietor, mortgages, lessee, or under any other titls,
and then, when the court has dealt by an order with the
cowplaint of the person setting up such aright, it is said
that “ The order shall not  be subject to appeal, but the
party againgt whom it is given shall be at liberty o bring
8 suib to establish his right at any time Within one year from
the date thereof.” His right in this last sectence should, on
the ordinary principles of interpretation, be identical with
the right spoken of in the earlier one, thatis, the right to
present possession. This is the sole right on which the Court
executing the decree has summarily adjudicated, and if ite
adjudicaticn has beea . wrong, all that the party, 1njuriously
affected by it, can be reasonably expected to do is to estab-
lish © his right " to that of which he has been deprived’



BOMBAY HIGH COURT REPORTS, 177

namely, his possession. If the order has been made against _ *!874
tho purchaser in execution of the title of the Judgment-debtor, {,i?trl'fj:?

it amounts to a denial that title embraces a rightto o
present possession, If the title does embrace such a right bi,?}?}:;,;ﬂ;ﬁld.
tbe order ought to have been different, and the purchaser

saing “to establish his rigit” must succeed if he establish

this right to present possession, no wmatter what other rights

over the same laud may be vested in his opponent,  But the

words, it is plain, are intendad to have but a single sense,

whether they are applied to the execution-purchaser or his

aotagonist ; if they mean the right to present possession for

the former, they must mean it also for the lauter.

+The purchager of the land of a judgment-debtor, sold ia
execution of a money-decree, stands in a position quite ana-
logous to that of the suczesstul claimant ina suit for she
land. If the the claimanst in thelatter ease dispossesses a third
person, that person may present an application, which i3
disposed of by the Courtas an ordinary suit. What has to
be tried in that suait is, as said by lelvill, J, in Special Ap-
peal 406 of 18372, “theright of the decree-holder o dispos-
sess him under the decree” and though, aecording to sowe
earlier decisions of the High Couri at Caleutta, the proca-
dure seems to have been regarded as of the same nature as
that under a writ of right, yet the later and general current
of authority has rednced the inquiry to one into the right to
possescion. The applicant wust have been in possession to
bave the advantage of an ingniry under Scction 230 but if he
was in possession, that possession iy a sutfizient prima fucie
proof of his right to be restored to it. Under Saction 269,
tho case bstween the ousted claimant ana the execation pur-
chagsr is not tried as a reyular suit, and the uasuceessful
party has noremedy by way of appeal. The Court disposes
of the contention by a summary order, relief against which
must be sought by a reguiar suit. But this regalar suit, iu
its ' purppss and effoct, ought, it would seem, to oceupy to-
wards the summary order the same place as the inquiry ¢in-
ducted like a suit under Section 230, If the suitor establishes

Volxi 23
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187 . . . .
P‘S‘f‘ 8 rignt to possession, he ought to be re-instated, no matter
gy

Yithal what other rights may be vested in his adversary. It is
Rikh'ijéadz’u only  the right to possession,'fwhich is im['nedi»shely in issue ;
bin Riya chand.uo other right ¢an be conclusively determined by the inquiry
except 8o far as it is essential to the decision of the right to

p-ssession, ,‘

The same words, as those now ander consideration,
occur in Section 246. Thers it is said of a party unsuccessful
in raising or maintaining an attachment that be “shall be
at liberty to bring a suit to establish bis right.” ¢His right”
in this section means bis right to have certain property or
purt of it subjected to or exempted from sale. All that is
the judgment-debtor’s may properly be sold, so that ag to
the applicant to raise the attachment, if he wag out of actual
possession, “his right” includes all that he can establish
acainst the full proprietorship of the judgment-debtor anl
no more; if he was in possession, all that cannot be establish-
ed against him as the judgment-debtor’s and no less. What-
ever interest the judgment-debtor has isto be inade avail-
able, and the object of the inquiry and the suit is to deter-
wioe what that interest is as against the intervenor. Thus
the allegéd rights of the opposed proprietors ara brought
into conflict in their fullest possitle extent. The suitor’s
propristorship or partial proprietorship from the greatest to
the smallest conceivable ioterest in the property may pros«
perly be tried and ought to be brought forward. ln Geter~
mining “kis right” in such a suit, the Court disposes finally
of all rights which have combined to wake it up. All tha
claimant's rights, and, therefore, every individual righe,
being thus the proper subject of inquiry, the limitation
clause shuts out the assertion of my right at all after the
lapse of one year. This is the principle involved in the de-
cision of Special Appeal No. 49 of 18/4, where a plaintiff
alleging tha.p,propert} of 4 and B, to the possession of which
he was entitled, had been attached and sold, notwithstanding
bis opposition, ia execution of a decree against A alune, was
not allowed after the lapse of a year to sue even for'the res-
toration to bim of the land, which he averred was Bs. The
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whole right had beep in question in the summary inquire 1874

as to what might be sold in execution, and the assertion of i3]

the whole right and therefore of every part of it was berred Rk ats

except in 8o far as it was brought forward within a year. ;, myg,ch;ni
Tae right uader Section 246, therefore, may be much

more extensive than that under Section 269. It may include

any thing proposed to be sold g8 4’s which Z says is wholly or

partly his, and the suit that follows the order mmay be for the

establishment of full proprietorsbip or of the minutest frag-

ment of intereste. Under Section 269, as C' ought not to be

dispossessed in execution of A's decree against 55, he shou id

succeod en proving bis possession until some better title is

shown against him. And as this should be so-in the sum-~

mary Inquiry, 80 also in the regular suit, by which any de-

faet of that inquiry is to be remedied. Otherwise A, by suing

B and on the eale of B's alleged interest: may get C turn ed

out aud put on proof of his title: All, theretore, that comes

necossarily in question as s terminal issue in the suit under

Seetion 269 is the right to possession.
This may rest on complete proprietorship, on a mort-
gege with possession, on & lease, or on mere paissession un-

explaived. In any of these cases, the right. if established
is sufficient to ground a decision aguinet the purzbaser in
execaticn, But suppose the purghaser, in a saummary inguiry,
secks to expel an alleged lesseer whose lease, he says, is a
merely’ colourable oue, the result of the inquiry is to satisfy
him as well as the Court that the lease is valid, and that 1t
has still two years to run. Is he bound in such & case to
sue within one year to establish his reversionary right, or clse
to lose it altogether? ft may never have been denied; it
ciunot have been concluded by a summary inguiry into the
right to immedia‘e possession. Suppose, again, that 4. in
possession of fields L, M. and N as mortgrgee, is ousted Dby
the purchaser of his mortgagor’s interest in execution. o
seeks re-instatewent, but.in the summary inquiry, it tuavi.
out that field N has not been enumerated in the morty:
amongst those the possession of which he is to hold =

payment. 'Fhe sum advanced bas been made a chargo
field N as well as the others, bt the money isact tc
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paid for three years. Must he sue within one year to eatad-
lish “his right” which at first, he said, had besn invaded
by the purchaser? Thereis nothing to esStablish, that is
nothing, which Las necessarily beea invaded; or which ean
be in that predicament for 8 years to com2. The order has
been quite correct, yet in granting possession to hisads
versary, it has left hisrights eoosistent with that present
posssession intact. It would seem to by almost absurd to
require an unsuscessful applicant in such cases % bring a
suit within one year to establish a right, which is not to
operate for gome time longer, and which is not necessarily
coutradicted by the sommary order for possession,

In contrast to cases of the kiod just considered staod
those, in which tire rights of the cluiinans come to a single
point, are capable of imwediate eXercise, and, if they exisy at
sli, may properly be disposed of by a single adjudiq‘xtion_. 1f
A, un alleged propristar, is digpossessed by Z an  execution-
purchaser, uander Section 259, and  fails in  his application
for re-instutement, the decision agaiast bita may ress either
on s denial of his proprietoeship or oo an atBrinatiou of an
existing right to presant passsssion coosisten: with his pros
prietorship. In the latter cse. if he is satisfizd with tho
reasons given by the Judge for deciding against him, is
wouid be vain for him to sas within a year either o0 obtain
u possession, to whic':, be iy stistied, he will nat be entitled
for somie years to co ue, or o establish an uliimate proprie.
torship, which has beeu sleeady recognizad as his right, In
the former case, however, bis right as a whole is pronounced
ugainst,  He ig sail to bave norignt.  The possession ae-
quired uader the adjulication is whelly adverse and a stand.
ing contradiction to his title, clis aatucal aud  proper reme-
dy uader our system of procedare 1sa suit for restitution
of the posssssion of which he has boen deprived, but as
his title has beeu wholly denied he may also sesk such a
declaration of it us - the evideuce will enable the Court te
make.  1f bo was in trush a peoprietor in psvessios, all  bhis
rights  will have coalesesd t2 g¢rastibuts “his vight” which
has to be tried in the regular suit ta be brought withio 12
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months.  All ought to be advanced, and the omission td___ 874

bring any of thew forward will properly exclude bim from V?t'{f’:f

doing so afterwards. Rikh?\}adés
Similarly in the case of a mortgagee in possession,the order biu Riyachsud.

under Section 269 may be based on a denial of the mort-

gage altogether, or on a denial of its alloged effect in giving

to the mortgagee a present right to possession. If the latter

bo the ground taken, and the reasons satisfy the mortga gee,

it cannot have been intended that he should be forced to

sue within a year, or at any time to establish a right, which

he recognizes a9 not existing. If, however, the order is based

on the spuricusaess or iovalidity of tha mortgage, it neces-

sarily contradicts his title and every right which he could

et up under the deed, The possossion obtuined under it is

an assertioa that he has no right st all, and challenges him

directly to estsblish such a right as he has. He, too, then,

like a proprietor, is, in such circumstances, called on to sus

to establish “ his right " denied in its whole extent, without

delay, and may properly doso in a suit to recover that pos-

gession of which he has been depr_ived. It was nct intend -

ed, we thiok, that whore khe whole question between the

parties might thus bs brought to issue and decision without

delay by a suis for passession, the person dispossessed should

be at literty to lie by for more than one year. His right, if

it eXists, being capable of immediate enforesment, ought to

be asserted and established within that time.

The result, to which we are led by these considerations,
ig that where there is  a subsisting right, which is contra-
dizted by the summary order, and the possession obtiined
or confirmea under it, and such right continues o subsist
duriag 12 months 8o as to ground a suit for possession, and
to be properly assersed by such a suit. she suit, by the per-
soo dispossessed or refused possession, to establish bis right
must b3 brought within one year, failing which he canuot
sue afterwards on any portion of such right, bat that, in
uther cases, as  his right is consistent with the crder and the
Possession, b2 iy not forced to any action until some present
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1];574- tolief becomes legally claimable. Ia the present case, the
Vit rigbt of Rikhivadds was wholly denied and his mortgage
Rikhi e pronounced invalid by the order of the Subordinate Judge,
biu Réys His proper remedy was s suit, on the mortgage thua refuced
chand.  repognition, to recover the passession, of which he had bsen
deprived. In sesking this, it was iocumbent oo bim, to
prove his mortgage and establish its validity to bring for-
ward his whole right under it, as the right had been alto.
gether contradicted. He failed to do this within a year,
and his suit merely to enforce hischarge on the property
brought after that perid was, we think, barred by the last

sentence of Section 269,
We, therafore, reverse the decree of the Assistant Judge
with costs, and restore the first decrea of the Subordinate

Judge.

{APPELLATE CIVIL JURISDICTION.]
Civil Referred Case No. 10 of 1874-

BABAIT BIN KUSAIL.cceeevrreeenemeee. . Plaintiff and apuellant.
-MARUTI, winor, by his mother,
and guardian GaJ£r.......... Defendant and Resupserent.
Certijicate of Administration—Act XX of 1864—Hother of u. wr.

_Beptember 15

An order for the issue of a certificate of administration to & part cular
ind‘vidual ought not to be made until it'is ascertained whethernthe in-
dividual is willlng to take it.

A certificate of adiinistration ought not to be forced upoa the mo-
ther of & minor unwilling to take it.

Where anorder for the issue of such a certificate tothe motherof an
infant was made, on the defaultof the mother te appear and show
cause why it should not be issued to her:

Held that such default in appearance ough t not to have peen accepted
as her assent to the issuing of the certificate to her,

Course pointed out where horelative or friend of a minor can be found
willing to teke such a certiticate.

IMHIS reference was made by R. F. Mactier, District Judge .

of Satars, for the opinion of the High Court. Th®
facts of tha case will fully appear from the following obser-
vations submitted by the District Judge :—



