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BOMBAY HIGH COURT REPORTS,

[ ApPELLATE C1vIL JURISDiCTICN. |
Special Appeal No. 26 of 18783,

DApisaAT JABANGIRIL ... ... ...Plaintiff and Appellant
RAmir BIx Budu and
OtherS see  woe oo oo ...8fendDonts and Respondents,

Shilvtri  lads—Inamdars—Reguldtior. 1. of 1808, Sec.4 Righd of
Inamdars to raise the assessment or Shilotri lands—Prescripbive right of
Inamdnars to recover from Shilotridars the vevenue formerly paid by the
latter to Government.

Government, by an indenture dated the 25th January 1819, conveyed
to 4 and B and their heirs and assigns certain villages in the Island of
Salsctte, with the exception of such spots of Shilotri tenure as night be
therein, or onany part thereof, which could only become the property of
4 and B, oun their puichasing the sams from the proprietors. Since 1819
the holders of these Shilo!»ilands had paid toithe grantees and their heirs
asscssment (‘or rent) at a fixed rate which, before the grant, they used to
pay to Government. In an action brought by an heir of 4 and Bin 1868
to recover an enhancad remt or assessment levied on these lands :

Held that the effect of the exception in the Indentare of 1819 being to’
throw upon the plaintiff the burden of proving his right to enhance the
rent (or revenue }, which ne had failed to do, and Regulation I. of 180%,
Section 4, clanses | and 2, containing admissions by Govermment (which
tlien was the immediate landlord of the Bkilotridars), that Government '
itself had no such right, plaintiff was consequently not entitled to raise
the rent,

Held also that thouglrthe language of the exception was so large-that
it wmight have been coustrued to excladeany right on the part of the
grantees tureceive rent (or revenue ), yetthat as the defendantor his pre-
decessors had, ever since 1819, paid to the plaintiff and his predecessors
the revenue paid before that time to Government, that revenue passed:
under the Indenture of 1819 to the grautees in the deed.

THIS was a special appeal from the decision of G. Ayerst,
Aseistant Judge at Tanna, afficniog the decree of the

Subordinate Judge of. the same place.

The speeial appeal was argued before Westrorp C.J., and
KEMBALL, J.,0n the 20d September 1874,

Macpherson (with him Shantaram Narayan) for the ap-
pelant.
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Vishvanath Narayan Mandlik for the respondent, 1874.
L. Dadibhai
WestroPe, C.J.:--In this case, the sole question is, whether  Jahdagirji

the plaintiff, who is Inamdar of (amongst other villages) Rémyi "-’;l Bhau,
the village of Dahisur or Dyenseer, in the Island of Salsette, is
~entitled to raise the rent (or revenue assessment) payable to
bim in that capacity by the defendant, who is the oscupant of
certain lands in that village. There was also in the courts
below a question whether the lauds, the subject of the present
claim, are Skilotri lands, which question has, in both of those
courts, been determined in the afficmative, and ic has been
admitted by she learned counsel for the appellant (plaintiff)
that he cannot, on special appeal, dispute that finding. Silotri
aliag Bhilotri alias Shelowtr alias Serrotore lands are men-
tioned iu Section 4 of Kegulation L. of 1808 as follows :—

“First.-~There has existed from that time (the period of
the acquisition by the British of tho Island of Salsetée
(Sashti) io A.D. 1744 by conquest) a description of landed
property, under the denomination of Sheiowtr (called also
Serratore), and consisting of lands said to have been acquired
by the natives on favourabls terms of tenure, by purchase from
their Portuguese masters, which property has been respected
throughout che subsequent revclutions,

“Seeond.—-Another deseription of Shelowtr tenure con-
sists of eectain spots of ground gained from the sea by emn-
bankmens, or brought into cultivation from the juangle or
forest, at the persona! expensse of individual, who have thence
continued to pay thereon, in several insbances,a fixed quit-
rent without reference to the produce.”

Bection 36 of the same Regulation inits Oth 1luth, 11th,
12th, 13th, and 15th clauses, and Saction 59, take a dis-
tinetion between Serrotore holdings of white batty ground
(chowka) and Serrotore holdings of black batty ground,
otherwise styled khara orsalt batty g}ound, which is pro-
bably the same distinction as that taken in Ssction 4, already
quoted. The 48th section of the same Ragulation shews
that Governwent, in making a grant * of jands ic the village
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874, . of Powey and other villages in the same Island in a.D. 1799
D&dibhal Mr. Hel S 1 d such pa £
Jahdngiji 10 Mr. Helenus Scott, expressly excepted such parts theren
as were of 8errotors tenure, and, in that exception, topk no

v.
R4mji bin Bhda ,. . . , : ;
mji bin Bhdu distinetion between white and black batty grouad.

The present plaintiff claimsto he Inamdar as bon of
Jahdngir Ardasir. Cursetji Ardasir and Jehdngir Ardasir
were the sons of Ardasir Dady, with whom Government bad
agreed to exchange the village of Dahisur and other villages
in Salsette for certain lands in the Island of Bombay.

Ardasir Daly having died before that agreement was carried
into effect, Government, by an Indenture of exchange, dated
the 25th January 1819, executed in pursuance of that agree-
ment. conveyed the village of Dahisur (which was there
described s eontaining 27 parahs and 18} adolies of black
batty groand and 197 morabs, 1 parah, snd 6} adolies of
white batty ground) aud the raid other villages in Salsetts
to Cursetji Ardasir and Jabdngir Ardesir and their heirs and
assigns, ‘with the exception of such spots of Serrotore tenure
a8 may be therein or un any part thereof, which can only be
the property of thesaid Cursetji Ardasir and Jehdngir Ardasir
on their purchasing the same from the present proprietors
thereof”

The Assistant Judge has not only found thbat the lands,
the rent of which is sought ta be enhanced by this suit, ure
Shilotri lunds, but that they were s0 previously to the date of
the Indeoture of the 25th January 1818, which finding
is admitted by counsel to be conclusive on this Court. The
dsfendant, in hiy written statement, admits that, for up.
wards of thirty years before the bringing of this suit, he has
paid assessrent on bis Shilotri land to the plaintiffat a fixed
rate.

It is in fact now adwitted on both 7sides, that the rate
at which assessmont on the defendant’s lands was psid to
Government before the grant (in exchangs) of Danisur, &2,
to the defendany's anceltors in 1819, was 5 rupees, 2 annas, 2
pies, and that the same rate bas been since paid to those gran-
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padibhai

wag made by the plaintift to raise tke reat inconformtiy with Jalidngirji

the new valuation then made by the sutvey officers of Go-
vernment, and that thers is hot auy eviaente of any different
zato having been at any tims whasever paid by the Shilotris
dars ( including the defendant ) to Government.

Both of the courts below hiave fouad that, under the above
circumstanees, the plaintiff is not entitled to raise the rent,
and the question for our decision i3 whether er not that rul-
ing is right in law.

°.
Ramji bin Bhan

The language of the esteption in the Tudenturs ofe1819
is very large, and might perbaps, is the absence of proof of
payment of reat by the defendant and his predecessors, bave
been construed to exelude any right onthe parof the
,gran'ﬁees even to receive rent ( or revenue ) in respect of
Shilotrilspds. The exception does nob make any distinction
between the Shilotri lands described in the first clause of
Section 4 of Regulation I of 1808,and those described in the
segond clause of the same sestion, nor between white and
black Skilotri batty ground, and in both of those respects
the exception in the Indenture of 1819 wallies with the de-
scription, given in Section 48, of the exception in the grant
of 1799 of the village of Powey to Mr. Helenus Scott, The
Regulation of 1808, however, shows that Shilotri lands (both
of white and black batty) paid reveane to Gloverninentand it
.appéariug that, ever singe 1869, the defendant on his prede-
cessors in the Shdlotri holding have not paid revenue o Go-
vernment,but bave,without question,paid regularly to the plain-
tiff and his ancestors the rent or reveaue of R4.5-2-2,which had
previously been paid to Government,we think we are bound
%0 hold that the right ta that revenus passed under tbe In-
dynture of 1819 to the grantees in that deed. But we are
clearly of opinion that the effect of the . excaption was to pre-
serve to the Shilotridur his rights over the land as they then
stood, and tbat the burden is thereby cast upon the plaintitf
to prove his right %o enhance the revenue, and that he not
ouly hag failed to prove sny such right oo his part, but that
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1374, the first and second clauses of Section 4 of Regulation I of
?;S;ggi‘ll 1808 contain admissions by Government ( which then was
o the immediate landlord of the Shilotridars ) tending toshowr
Réwji bin: Bhau.g, o Government had not any such right. Under these cir-
camstances, we must affirm the decres or the Assistant Judge
with costs.
Decres affirmed with costs.

[APPELLATE CRIMINAL JURISDICTION.]
REG. v. SaAkgARAM MUKUNDJt aad three others.

Sept, 2. The Indian Evidence Act. I, of 1872, Secs. 5, 11,153, 155 and 165—
T Tross Eramiiiation of & wituess after his examination by the Couri—
Trial by Jury— Evidence properly admitied withheld from the Jury—

New trial.

‘The pnnclpal that parties cannot without the leave of the Court,, cross
examine a witness whom, the partiesthaving already examinedior declined
to examine, the Court itself has examined, applies equaily whether it is
intended to direct the cross-examinatien to the witness'sstatements of
fact, or Lo circumstances touching his eredibility,for any questien meant
‘to impair his eredit,tends (or is designed) to get rid of the effect of each

and every answer, just as much asone that may bring out an inconsist-
=ncy or contradiction, Seetion 155 of Act I. of 1872,

The statement of a witness for the defence that & witness for the pro-
secution was ata particular place at a particular time, and consequently

could not then have been at another place, where the latter states ke was
and saw the accused persons,is propetly admissible on evidence,even
though the witress for the prosecution may not himself have becn cross.
exawined ou the point, Sections 5, 11,and 153 (Illustration Cy of Act I.
of 1872,

Where auch a statement, after being admitted, was withheld from the
Jury, the High Court erdered a new trial.
{PHE four accu-ed parsons were tried and convicted of bhe

offences of mischief by fire and bsing mombers of an

unlawful as-embly, by N. Duaiell, Acting Session Judge of
Poona, snd 8 Jary, and seatenced, for the former otfence, to
five years, and for the latter to six monthd’ rigorous 1mpri-
tonment,

The material facts are as follows :—

The accused wore charged with having set fire toa
Mébdrwddd of the village: of Wahle. After examiniog



