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is wholly bar rod. There is, it is true, 1\ proviso in the band _JRH.

here that the ~It~oe might waive the riO'ht to sue fur the .;,.Ja"la1llu'll-t-'
01 ~ . '":"-;.nl ) linn .....

wbole, and, instead, accept payment by instatlments but v,

th t nrovi I " . '. Dhodiba tilt
&. proviso gave 11m nothmg more than the rl![ht of waiver Blhgvantrav.

which the law gave him, which right, 89 has been above
observed, there itlnothing here to show that he exercised.

r4SUd'

[ApPELLATE CIVIL JURISDICTION. ] ~ll"IIH t 24.

S.peeial Appeal No. 133 of 1874.

BALAJI RAMCHANDRA: ... Defendant and appellanr.

GAJANAN BABAJI ... ••• Plaintiff and Re8pondent'

Rif,Ats of prior and PUiSllll atta"hinrl creditors·Aliellation·A ttachment
Act VIII. ofl!j59, Sectione 240,270.271.

A private alienation of property. while under attachment, is null at d
void only as regards the attaching creditor and those whe claim under

or through the attachment. Ammd Lall Doses, JullodhuT Shaw (17 CaJe~

W. R Civ. Rill. 313)followed (o-),

The fact that a puisne attaching creditor mentioned, ill his applicatien

for attachment and sale of certain property of his judgment-debtor. that
the same property had already been attached at the instance of another

execution-creditor. does not render the puisne creditor a claimant through

the first attaehing creditor.

A puisne attaching creditor cannot be regarded asclaiming through a

prior attaching creditor, though the assignfoe of au attaching creditor's

riglus, or the next of kin of a deceased attscl.ing creditor, may he said to

claim under or through him.

'Act VIII. of 1359, Section 2!O, is for the benefit of an nttachnig cre

ditor (subsequent to, and in definuce of, whose attaclune nt, the private

alienation, thereby deelared void, hus been made), anti of those claiming

under or through him, and not for the benefit of puisne attuching cre-

ditors, whose attachment is laid later than such private alienatio••

Sections %70 and 271 of the Oivil Proeodure Code Ilpply only to cases

Where there has been a sale under the first attachment.

THiS v:"!IoB 8 ~p.ecie.l appeal from the de.cision of F. Roeking,
Actmg ASSIstant JUdge at Satara, 1D Appeal No. 1d of

1873, reversing the decree of Amrit Sbripat, Subordinate

Judge of Karad.

(a) See 11. Calc. W. n, App.~ from O. J. 1.



lCO BOMBAY t1JdH COURT REt'ORTs.

1S7 I. Toe faet!! of the case. 60 far as they are material to this
-~],qi-"~ b . fl

Jla:llClmlldm report, are rier y these :-
v.

G'lji.rmll
lIaLJaji.

A house with it'1 site, the property of one Sit8,ram Dikhsit,

Wilt! atta'.lhed by his jud~ment·creditor StJ.khe.ra.m Dikshit,

Subsequently, on ~he 12ta September 188~,. the plaintiff
Gdjduao purcbased the house end site from the said Sitaram

Dikbsit and another, part of the purchase-money being used

Ly Si:iniw in paying his judgment-creditor, SakMre.m Diks
hit, the amount of his decree. Sakharam, consequently did nat

deposi t money in Oourt for expenses of the sale. Tbe attach

meat, therefore, was raised by the Oourt on the 30th Novem

mber 1869. On tbe 16th September 1869, Va~ndev Ram

ebaadra, another judgment-creditor of Sitaram, applied for

the attacbm~nt and sale of the aforesaid house and sire,

Vasudev stated in his application that the propcrty bad
already been attached by Sakh!iral1l Dikahit, and prayed that;

in the event of its sale under the prior attachment, the sur

plus proceeds might be applied to the satisfaction of hie

(Vasudev's) own decree. The property, accordingly, wag
again attached or. the 4th July 1870, and purchased by the
defendant Bahiji Ramchaudra at the Orurt's veale. Gi.:.janan,
therefore, brought the present suit to establish his right to

the bouse, after having failttl in his attempt to raise, under

Section 246 of the Civil Procedure Code, the attachment

placed by Vasudev. The defence chiefly was that the sale

to the plaintiff was null and void, inasmuch as it WIlS 'made

while the property was under attachment. The Subordinate

Judge threw out the plaintiff's claim on that ground. But
tbe Assistl\nt Judge in appeal, on the aubhority of Ii ruling of
the Privy Counsil referred to in the judgment of the High
Court, reversed the decree of the First Oourt, and, holdilJg

the plaintiff's purchase valid, awarded the house to him.

In special appeal it Was contended (1) that the sale to the
plaintiff, being admittedly made while the property was

nnder attacbment, was null and void, and (2) thllot the deci'

sian of the Appellate Court Wt\$ opposed to the p~ovi'iion8
at Seetlone 240, 270, and 271, of the Civil Procedure Oode,
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J. and 11l74.
• ·--I3:lI"ji-~

ltamchanlha
v.

Gajanan
Babaji.

The FjJE'cillolllppeal Wile argued before WESTHOPP, C.
J{E~IBALL, J., On the 24tb Augus\; lR74.

Janardan Sakharam Gadgil for tbe appellant

Bhaira1Jnath Mangesh for the respondent.

WESTROPP, C.J:-The Court is of opinion tbllt tbe Assistant

Judge rir-htly applied the Privy OoullaH decision in Anund
Lall D018 v, J tiUodh'UT Shaw (b) to tbis esse, The fa~~ that

the puisne attaChing creditor (tbe appellant) mentioned in his

dar1chast of the 16tb September 1869, whereby he sought

an attachment of the property in dispute, that it was already
under 8ttachm~otby the prior execution-eredisoe. S ~kbaro.lD

Dikshit, does not render th"l puisne creditor a claimant

through the first attaching creditor. Moreover, the Brat

a,tachment was raised on the 30th November 1869 for

non-payment, by the first attaching creditor, of the expenses

of such sale 8/.1 might take place under it, so tha' it W ill no

I Jnger in existence when the appellant's attachmen~ was

laid on the prop Jrty upon tho 4th July 181'>.

An assignee of an attaching creditor's rights or the next

of kin of a deceased attaChing cesditoe may he said to claim

under or ~hrough the attaching creditor, bat we ar" unable to

perceive that a puisne attaching creditor can be regard£d as

claiming turou5'h him. Sections 27 J and 271 of tao Civil

Procedure Code ap?ly only to C3>933 in which shere has been

a sale,under the first atzachmest, Section 2.jO is for the

benefit of the attacuing creditor (8U)~dquent to, and in defi

a ..ce of, whose attachment the private aliena "ion, thereby

declared void, ball been made), and of those elaimiug under

or through him, and Dot for the benefit of puisne attachin~

creditor's whose attachments aN laid on later than such pri

vate alienation. Tile private alienation in the present esse

Luiog been found to be a bona fide transaetlon, 80d ba, in~
priority over the appellant's attachment, we sffirm the decree

of the A.ssistant Judge with costs.

Decree affirmed with costs.

(b) 17 Oak. W.•. Civ. Rut 313.
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