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is wholly barred. There is, it is true, a proviso in the bond __ 1874

here that the ¢bligee might waive the right to sue for the
Whole, and, instead, accept payment by instatlments, but
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that proviso guve him nothing more than the right of waiver Bjh.gvantrav.

which the law gave him, which right, as has been above
observed, there is nothing here to show that he exercised.

[ APPELLATE CivIL JuRISDICTION. ] —

Speeial Appeal No. 183 of 1874
BAL£st RAMCHANDRA ... ... ...Defendant and appellam.
GAJANAN Bapfir ... ... ... ..Plasntif and Responde'nt'

Rights of prior and puiske atlaching creditors-Alienation-Attachment—
Act VIIL of 1859, Sections 240, 270, 271.

A private alienation of property, while under attachment, is null ard
void only as regards the attaching creditor and those whe claim under
or through the attachment. Anund Lall Dossy. Jullodhur Shaw (17 Cale;
W. R Civ. Rul. 313)followed (ay.

The fact that a puisne attaching creditor mentioned, in his application
for attachment and sale of certain property of hisjudgmeat-debtor. that
the same property had already been attached at the instance of another
execution-creditor, does not render the puisne creditor a elaimant through
the first attaehing creditor,

A puisne attaching creditor cannot be regarded asclaiming through a
prior attaching creditor, though the assignee of an attaching creditor’s
rights, or the next of kin of a deceased attacking creditor, may be said to
claim under or throvgh him.

‘Act VIII. of 1859, Section 240, is for the benefit of au attachnig cre-
ditor rsubsequent to, and in defiance of, whose attachzent, the private
alienatien, thereby deelared void, has been made), and of those claiming
under or through him, and not for the benefit of puisne attachiag cre-

ditors, whose attachment is laid Jater than such private alienatios.

Sections 270 and 27! of the Civil Procedure Code apply only to cases
where there has been a sale underthe first attachment,

THiS was 8 special appeal from the decision of F. Hosking,
Acting Assistant Judge at Satara, in Appeal No. 13 of

1873, reversing the decree of Amrit Shripat, Subordinate
Judge of Karad.

(aj See 1i. Cale. W. R, App.) from O. J. 1.
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The fasts of the case, 8o far as they are material to this
report, aro briefly these :—

A house with it site, the property of oune Sitdrdm Dikhsit,
was attached by his judgment-creditor Sakbérdém Dikshit.
Subsequently, oo the 12th September 1869, the plaintiff
Gajdoan purchased the house and site from the said Sitédrém
Dikhsit and apother, pact of the purchase.money being used
by Sitdrdm in paying his judgment-creditor, Sakhérdm Diks-
hit, the amount of his decree. Sakhérdm, consequently did net
deposit money in Coust for expenses of the sale. The sattach-
meat, therefore, was raised by the Court on the 30th Novem-
mber 1869. Oa the 16th September 1869, Vdsudev Réme
chandra, another judgment-creditor of Sitdram, applied for
the attachwent and sale of the aforesaid houso and sits,
Visudev stated in bis application that the propsrty had
already been attached by Sakhdrdin Dikshit, and prayed that
in the event of its sale under the prior attachment, the sur-
plua proceeds might he applied to the satisfaction of his
{Vésudev's) own decree, The property, accordingly, was
again attached or: the 4th July 1870, and purchased by the
defendant Béldji Ramchandra at the Crurt’s ‘sale. Gzjdnan,
therefore, brought the present suit to establish his right to
the bouse, after having failg in his attempt to raise, under
Section 246 of the Civil Procedcre Code, the attachment
placed by Vésudev. The defence chiefly was that the sale
to tke plaintiff was null and void, inasmuch as it was made
while the property was under astachment. The Subordinate
Judge threw out the plaintiff’s claim on that ground But
the Assistant Judge in appeal, on the authority of a ruling of
the Privy Counsil referred to in the judgment of the High
Court, reversed the decree of the First Court, and, boldiug
the plaintiff’s purchase valid, awarded the house to him.

In special appeal it was contended (1) that the sale to the
plaintiff, being admittedly made while the property was
uader attachment, was null and void, and (2) thut the deci®
sion of the Appellate Court was opposed to the pl"ovisions
of Sections 240, 270, and 271, of the Civil Procedure Code,
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The rpecial appeal was argued hefare WesTgoPP, C. J., and _

KevBALL, J., on the 24th August 1874,
Janardan Sakharam Gadgil for the appellant,
Bhairavnath Mangesh for the respondent.

WEesTRoPP, C.J;—The Court is of opinion that the Assistant
Judge rightly applied the Privy Couusil decision in Anund
Lail Doss v, Jallodhur Shaw (b) to this case. The fact that
the puisoe attaching creditor (the appsllant) mentioned in his
darkhast of the 16th September 1869, whereby he sought
an attachment of the property in dispute, that it was already
under attachment by the prior exacution-creditor. Sikhdrdm
Dikshit, does not render the puisae creditor a claimant
through the first attaching creditor. Moreover, the firat
astachment was raised on the 36th November 1869 for
non-payment, by the first attaching creditor, of the expsases
of such salo as might take place uander it, so thas it was no
Linger in existence when the appellant’s attachment was
laid on the prop :rty upon the 4th July 1870,

An assiguee of an attaching creditor’s rights or the next
of kin of a deceased attaching eraditor may be said to claim
uader or through the attaching creditor, bat we are unable to
perceive that a puisne attaching oreditor can be regarded as
claimiog through him. Sections 270 and 271 of the Civil
Procedure Code apply only to casssin which there has been
a sale under the first attachmest. Section 240 is for the
benefit of the attaching creditor (sueequent to, and in defi-
ance of, whose attachment the private aliena‘ion, thereby
declared void, has been made), and of those claimiug under
or through him, and not for the benefit of puisne attaching
creditor's whose attachments are laid on later than such pri-
vate alienation. The private alienation in the present e¢use
Laviog been found to be a bona fide transaetion, snd baving
priority over the appellant’s attachment, we aflirm the decree
of the Assistant Judge with costs,

Decree affirmed with costs.

¢b) 17 Cale. W. B Civ, Rul. 313.
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