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[APPELLATE CRIMINAL JURISDICTION. ]

Rea. v. KALu PanivL and another,

Ludian Evidence Act L. of 1872 Sec. 30—Confession—" Jointly tried’—
Discrepancies in evidence.

A prisoner who pleads guiltylat the trial, and is thereupen convicted
and sentenced, cannot be said to be jointly tried with the other prisoners
committed on the same charge, who p'zad not gnilty. Where, thors-
fore, one of eight prisonera before the eommitting Magistrate made a
eonfession affecting himself and five others, and afterwards, at the trial
before the Avsistant Seesion Judge, pleaded guilty, and was thereupon
eonvicted and sentenced, and the Judge then proceeded to take his evi-
dence en solemn atlirmation, and recorded his confession as evidence in

the cane against the other prisonors : Held that the Judge was wrong
in taking the confession into consideration against those prisoners who
pleaeed not gailty. Thoe proper course for the Judge was either to have

sentenced the prisoner who pleaded guiity, and then put him aside, or te
have waited to see what the evidence would discloge. '

Discrepancies are not less infirmative of testimony, because s greater
ragacity on the part of witnssses would have avoided them.

THE prisoner, Kdlu Patel, and seven others were tried by
W. H. Crowe, Assistant Session Judge at Tanma, on

a charge of dacoity, under Section 395 of the Indian Penal
Code. One of the prisoners, NausiA, who had made a con-
fession before the summitting Magistrate, affocting himself
and flve other of the prisoners, pleaded goilty, and was ac-
cordingly convicted and sentenced to suffer rigorous impri-
gonment for four years. After Naus’d had bees convicted
on his own plea of guilty, and sentencad $o punishinent, he
was still kept with the other prisoners till the conclusion of
the trial, but the Assistant Session Judge examined him as
8 witness for tLe prosccution, and recorded his confession
as evidence in the case. On that confession, with the other
evidence m the case, the Assistant Session Judge convicted
the five prisoners, whom the confession affocted, and se-
quitted the remaining two, who were not affected by it. The
Assistant Session Judge's reasons appear from the following
extract from his ﬁfidings (-

" The puint for determination is whether the five accused
persons, or any of them, did commit the dacoity in queetion.

My finding is that the five accused persons did commib
ducoity.
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= The evidence in this ease consists of the depositions of
witnesses Nos, 1,2, and 3, and the admission made by one
of the accused, Nausid, who was coavicted on his own plea
of guilty, bafore -the Magistrate (No. 7) The thres wit-
nesees (Nos. 1, 2. and 8) are unanimous in saying shat one
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and all of the accused wers present at the dacoity, which tock

place at the house of Vithu, (No. 1) in the month of Jyesht
last. Ose only of the witnesses, Kdshirdm Teli (No. 2),
states that be knew all the prisoners before the time of the
robbery, and this is admitted by some of them in their exami-
nation. This witnessstates thet he knew the aneused 7 or §
yoars before the robbery, aad be is gonfident that she
accused are the persons who committed it. 1 see no reason
for douiking she varacity of this wiiuess. [ eansee no
possiblé motive be can have for falsely accusing eight men
of a grave crime of this nature, There is ancther important
piece of evidencoia the gase, namely, the eorfession of the
accussd Nausis before the committicg Magistrate, which af-
feota all the present accused, and may, by Section 80 of
the Kvidence Act, be taken into consideration againat them.
This man Nawsid fully admits his guilt, and states elearly
that ali of tho accused were with him exeept Munid (Na, 2)
aod Mabddu (No. 4). This statemens ecorroborates that of
the other witnesses as zegards all of the present accused,
aud, as such, is entisled to oonsideration. From the whole
of the evidence I ecusider the offence fully proved against
the prisoners. 1 do not place much reliance on the evi-
dence of witnesces Nos. 1 and 3, as I coneider it improbatle
that they would be able from one intsrview, a year ago, to
remember distinetly the faces of eight persons s0as to
ilentify them. The statement of Kishirdm (No. 2), how-
ever, is not cpen to any.such objection. ”

Two of thefive prisoners, K4li4 and Janid, appealad to the
High Court agaiast the couviction and sentenco passad by
the Assistant Session Judga. The appeal was arguel be-
fore West sud NANLsna1 Haripds, JJ., oa the 13th Auguss
1834, '
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Vishnu Ghanasham for the prisoners ::—When the Assist-
ant Session Judge recorded Nuusia’s confession as evidence
againat the other priscners, Nausid was not ou his  triul
jointly with them, as required by Section 30 of the Evi.
dence Act, His trial wae thenat an end, as he had keen
ccavicted, and sentence had. been passed on him, The con.
fessinn, therefore, was no evidence against the other priso.
pora, The learned pleader then commented  at leagth on
the diserepancies in the evidence.

Dhirajlal Mathuradas (Gevernment Pleader} in support
of the conviction =—Azcording to the' interpretation of the
word “ trial ” in the Criminal Procedure Code, whatever takes
place subsequent to the reading of the charge,is part of the
trial, As e'matter of {act, Nausié was with the other prisuners
when his confession was admitted as evidenco against them.
As regards the discrepancies, their existence shows that the
witnesses were ot tetored. DBesides, they gave their evi-
dence one year after the occurrence of the offence.

Per Curias :—We are of opinicn that the examination of
Nausid was wrongly admitied s evidence in this case.
After Naueid bad pleaded guilty, and bad Leen convicted
and sentencted to punishmeat, and hia evidence had thenm
been taken on solemun affirmation as & witness, he could et
any longer be considered as one jointly tried with the others,
when the Assistant Judge, in framing his judgment, took
his evidence into consideration. On Nausid's pleading guilty,
he should bave been sentenced and put aside, or the Assist-

-ant Judge, without immediately passing sentence, ought to

biave vaited to see what the evidence . disclosed. The course
adopted by the Assistaut Judge of keeping him as a pri-

"soner with the rest, with the object of taking his statement

into consideration under Seation 30 of the Evidence Act,
caunot be approved  Lejecting that piece of evidence what
is left is the evidence of three witnesses, Vithu, Kishirdm, and
Dbarwd. It seemsto be an  improbabla cricsmstavce that
these per=ony should not have promptly‘denounced the pri-
soverd.  Vihu knew Hari, one of the prisoners, and Kdshi-
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rdm koew all of them. This owmiwsion on the part of the
witnesses throws a doubt oo their credibilivty. ‘Then there
are the discrepancies which Mr. Vishou Ghanashdm has
pointed out to us as to the identity of the prisoners, the
placd” whero the stolen money was handed over, and other
matters which should also bs taken into consideration, No
doubt, it may be conterded, that if thess Witnesses were
tutored ones, cara would have beea taken to see that they
should tell the same story. Bot care is not always taken,
or effeetually taken, in such caues; and discrepancies are nos
loss infizmative of testimony, because & greater sagacity on
the part of the witnesses would have avoided them, In the
face of those which occur in this case, it would not be ssfe
to convict the prisoners, and we accordingly direct that the
convictions and sentences be reversed,

Conviclion and sentence reversed,

— T T

[AppELLATE CIviL JURIED CTION.]
‘Special Appeal No. 8¢3 of 1572,
VasuoEv MCREsHVAR GUNPULE.....eeeeeenneeini. A ppelland,
RaMA Basadt DANGE......coiivviinininrnnnnanneni. Respondent,
Registration Act Z X, of 1866-Cousideration-Optional registration.

“Theconsideration mentioned ina deed of sale by the parties thereto
must be regardad &3 showing the value of theinterest sonveyad for the
purposes of registration under Act XX.of 1866. flohinee Debia v. Shib
Chander Chaterjee ¢ 15 Cale. W. R, Civ. Kul. 558 foliowed. ‘

THIS wes & epecial appeal from the decicion of H. J.
Parsons, Assistant Judge at latoégirt, affirming thede-
czee of Gopél Awrit, Subordicats Judge at Chiplua,

The plaintiff, Vdsudev Moreshvar, broughs this suit to
recover possession of a shop with the ground underneath i,
80d based his claim & the property on a deed of sale exe-
cuted to him by one Govind Paaduracg Sett, under date the
24th November 1869. Thedeed recitad that the property
in dispute had been mortgaged to the said Govind Pédudue
ragg [or R 118-12-v, aud tbat the mortgagee'sald his rights

149
1874,
—Rag
\j

Kalu Paiil
and auothsr,

LAvgus 17,



