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APPELLATE JURISDICTION ( « ) 

Regular Appeal No> 45 oj 1883 (B) 
PANDAIYA TELAVER and ano the r . . . . .Appellant's- . 
P U N TELAVER and o thers . . . . . . . . ..Respondents. 

The Hindu law independently of special usage or custom does not 
m ike illegiiimacy an absolute disqualification for caste so as to affect 
in. the relations of l i fe not only the bastard, but also his legitimate-
children. 

A Hindu of cisto governed by the c£straa may contract a valid mar-
riage with the daughter of a bastard. 

Semble a Cudra need not marry a wife of thesame sect or caste with 
himself. 

The Hindu, unlike the English, law recognizes a bastard's relation to 
bis father and family. 

By birth and without any form of legitimatioa bastards of the 
three twice-born classes are now recognized as members of their 
father's family and have a right to maintenance. 

In the case of Cudras the law has been and still is that bastards 
succeed their father by right of inheritance. 

The presumption of legitimacy where there has been opportunity for 
sexual intercourse is not irrebuttable. 

» « 3 . ' T H I S was a Regular Appeal from the decree of J .H . Gol-
R. A. No. 45 die, the Civil Judge of Tinnevelly, in Original Suit No. 

«f 6 of 1859. 
This suit was brought to recover possession of the zemin-

ditri estate of Telavenkottai from the original defeudant, who 
claimed to be entitled to the estate as the undivided brother 
and heir of the late zamindrir Indiran R^masvdmi Telaver. 
The zamind&ri is one which descends according to the rule 
of primogeniture, and the right of the plaintiffs to recover 
depended upon the proof and validity of the title of the first 
plaintiff, as the only legitimate son of the late zaminddr by 
his second wife (the second plaintiff) ; his firsb wife having, 
as alleged by the plaintiffs, borne him uo issue, and been put 
away for improper conduct, and having afterwards married 
a second husband by whom she had a son. The .original 
defendant set up in answer that the family of the second 
plaintiff was of a low and inferior caste to that of his deceased 

(a) Present : Scotland, G. J. and Holloway, J. 

(b) Tile judgments in this appeal were not received by the Reporter 
until long after the reports of the other cases heard in August 1863 
had been printed olf. 



PANDAITA TELAVEU V. PU1A TCKAVER, IFF 

brother and that the females of it had been living in concn- 13*53. 
binage without lawful marriage; that the father of the second -f^'.-Tr / 

. . . . . . . , . , li. A. No. i 
plaintiff was illegitimate and the second plaintiff consequent- of 1863. 
ly was of no caste, and that by Hindn law a marriage neither 
did nor could take place. But he admitted the marriage of 
his brother to the woman Btated hy tbe plaintiff to be his 
wife, aud stated that she was divorced for want of chastity 
and bore no issue to his brother. By order of the lower 
court, the son of the first wife and his grand-mother as guar-
dian ( his mother being dead ) were made supplemental 
•defendants. Their answers contained a similar denial of the 
plaintiff's title and asserted that the imputations of frail 
conduct on the part of the first wife and that she was put 
•away aud married again, were false, aud claimed that her 
son was entitled as heir. 

The Civil Judge was of opinion that the families of the 
late zamindAr and the second plaintiff were of the same 
caste, and that a marriage in fact according to Hindu 
usage had taken place with the second plaintiff : that she 
afterwards lived with the zamindar and was in all respects 
treated as his wife and that the first plaintiff was the 
issue of their union. But he decided, acting upon the autho-
rity ot two opinions of the pandits of the late Sadr Court (a ) 
that, in law there was no valid marriage on the ground that, 
as the father of the second plaintiff was illegitimate, she 
was a person of no caste ; and that by Hindu law it was not 
(a) Question submitted by the Civil Court of Tinnevelly to the Pandits of 

the Sadr Court. 
1st Question.—Does the Hindu Law prohibit the marriage of a 

Hindu with a woman of his own caste whose father was illegitimate, 
and is such marriage valid or invalid under the Hindu Law ? 

2nd Q'testion.—Is the marriage of Hindu of the Maravar (h) caste 
with a female of the Parivara caste legal under the Hindu Law ? 

(Singed,! J. H. G O L D I E , Offg. Civil Judge. 
8th January 1861, 

(True copy.) 
J. D. G O L D I N Q H A M , Acting Civil Judge. 

Answer of the Pandits of the Sadr Court. 
The Hindu Law not only directs a man to espouse a wife of the 

same class with himself, but likewise forbids him to marry a female 
devoid of caste or race. The child, male or female, begotten by him 
of his lawfully wedded wife of the same class with himself, of course, 
belongs to the class of its parents. The son of a kept woman being 
one, not so begotten, cannot claim the class of his mother or father, 
and his daughter, destitute as she is of caste,- cannot be consi-
dered by a Hiudu as a " woman of his own ?ast<5." The marriage 



MAtHUS m a n COUB* EEPOKTS. 

IWR c o m p e t e n t W> the late i a m i u d a r , Who was o f a caste g o v e r n e d 
the castra«, to contract, a l ega l m a r r i a g e w i t h Iter. A 

/ A ^ decree accordingly , was g iven a g a i n s t the s i g h t o f the first 
. y pla int i f f . , A g a i n s t this decree the pla int i f f ' s appea l ed . 

Sadagopacharlu (wi th hiui Tirumalacharigar) for t h e 
appel lants , the plaint i f fs . 
of a fliniln of caste, wirli such woman seems from the above law to be 
forbidden ; and it is not, therefore, valid. 

2. If the " Maravar caste " and " Parivara caste " be similar in 
their manners, the marriage of a Hindu of Maravar caste with a feiuala 
of the Parivara caste would be valid, as being in accordance with the 
Hindu law. If they be dissimilar, and if the " Parivara caste " be in-
ferior to the "Maravar caste," Mich marriage would not be valid 
under the Hindu law. It such marriage be however sanctioned by the 
custom of the said castes, then it, would be good under such custom. 

Authority. 
Vaidyanatha Dikshitivam : Manu.— " Let the twice-bo rn man eg-

" pouse a wife of the same class will, himself, and endued with marks 
" of excellence." Vytvsa.—" A girl, destitute of relations, or caste, or 
" born on the day of Roliini," that is, when the moon is in the fourth 
of the lunar mansions, or devoid of race, must be rejected." 

(S ingedAPPANACASTRI , Sen -or Pan-lit, S. C. 
( „ ) K. GOPALACASTBJ, Junior Pandit, S . C. 

19th January. 1801. 

Question submitttd by the Civil Court of Tinnevelly to the Pandits of the 
Sadr Court. 

The Pandits of the Sadr Court are requested to state, witli refer-
ence to the reply given by them'on nineteenth ultimo, in regard to the 
legality under the lliudu Law of a marriage contracted by a Hindu 
with a female of his own caste, whose father was illegitimate, whether 
Hindu* of all castes are bound by the said law, and whether in parti-
cular it applies to a Hindu of the " Maravar caste." Tiie question, 
has been again put because the Pandits are stated in Sirange's 
Manual of Hindu Law, page 10, to have declared on the 2()th Juue 
1854 that among the lower classes of Cudras, marriage with females 
who have lived in concubinage, is allowed. A copy of the question 
put to the Pandits on the point above referred to and the reply giveu 
by them is herewith forwarded. 

(SingedJ J. H. G O L D I E , Ofg. Civil Judge. 
5th February 1831. 

(True copy.,) 
J . D. G O L D I N G H A M , Acting Civil Judge. 

Answer of the Pandits of the Sadr- Court. 
O u r a n s w e r dated the 19th ultimo, was intended to show that 

th» law therein set forth applies to Hindus of all classes-, who are 
within the pale of caste. The said law therefore binds all the Hindus 
who conTbrm to theC&stras, but not those of inferior caste, who depart 
from tqem. 

The said law would likewise bind the Maravir caste, only it it 
be governed by the Castras in all its acts, but not otherwise. It is 
for this reason that we have stated in our former answer that tha 
marriage referred to in the question would be good under the custom 
of the said caste. , , 

The answer of the 26th June 1854, referred to in Strange 8 
Manual of Hindu Law, applies to C u d r a s of inferior casie , who 
dapartfrom the precepts of tbe Hindu law. n , • a r< 

(Singed) AFPANAOACTRI. Sent or Pandit, a. O. 
( H ) K . GOPALAOASTIU, Junior Pandit, S . C . 

10th February 1861-
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Branson, for the first respondent, the defendant. ^1863 ̂  ^ 
Ritchie, for the second and third respondents, the s a p — A . itfb. 4& 

plemental defendants. o/1863. 
The argument turned chiefly on the evidence as to the 

legitimacy of the first plaintiff. 
The Court took time to consider and the Chief Justice 

delivered an elaborate jndgment in which, after minutely 
analysing the evidence, his Lordship stated that the Court 
had come npon the first point to the conclusion that a mar-
rage in fact did take place, and that the second plaintiff was 
not taken to live with the deceased as his concubine. 

His Lordship then proceeded thus ; 
The next point is the objection raised to the validity Q{ 

the marriage on the ground of caste. The case presented by 
the defendant is that the second plaintiffs father is shown 
to have been the son of the zamindar of Pambuli by a con-
cubine of an inferior caste, and the second plaintiff therefore 
of no caste. The point might perhaps be disposed of on the 
ground of the insufficiency of the evidence to establish the 
alleged illegitimacy : but as the decree of the Civil Court 
rests upon the legal effect of the illegitimacy, we will, 
assuming it'proved, express our opinion as to whether it was 
in Hindu law a disqualification invalidating the marriage.) 
What the Civil Court appears upon the authority of the 
pandit's opinions to have decided, and the defendant has 
contended is, that illegitimacy of the father placed him with-
out the pale of the caste of his parents and cooseqnenly hia 
daughter (the second plaintiff) was destitute of caste ; and 
that a valid marriage could not take place between the late 
zamindar (he being of a caste that conformed to the castras) 
and a woman of no caste. 

In the view I take of the law it is unnecessary to make 
a distinction somewhat refined, and which would at all4ime& 
be very difficult to ascertain, between a caste of Cudras con-
forming in all respects to the castras, and one that did not 
so conform, as was pointed oat with some effect to be the 
case with the caste of the late zamindar. There appears to 
he no satisfactory ground for the propositiorrthat as respects 
either caste, the Hindu law, independently of Ipecial usage 

i — 6 1 
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1863. or ens torn, makes illegitimacy an absolute disqualification 
ft^A^No'lb f o r c a 9 te , so as to affect in the relations of life not only the 

of 1863. person who is illegitimate, but also his legitimate children. 
Nothing in the way of authority, except the detached passage 
referred to by the plandits has been adduced, and that passage 
standing alone cannot be accepted as an authority to that 
extent. I t has been taken, we find, from amongst several 
other merely directory passages on the subject of personal 
appearance and from to be found in the work of YaidyanAtha 
on marriage, and does not appear to have any specific or par-
ticular application. I am, further, not aware that any 
authority can be found for the proposition ; and in principle 
and reasoB, looking to the rights of property possessed by il-
legitimate persons, the law would appear tp be otherwise. The 
Hindu law does not, like the English law, consider an illegi-
timate person quasi nullius filius. I t recognizes his rela-
tionship to his father aud family and secures him substantial 
rights. Under the ancient law it seems that at one time in 
the case of the three superior or " regenerate tribes" sons not 
born iu lawful marriage had rights of inheritance subsidiary 
to the " Aurasa,1' or son by a lawful wife, and could perform 
obseqnies. Manu chap. 9, cl. 159, 160,180 : Mitakskara/, chap. 

I, sec. I I ; 2 Strange's H, L , 194-2 l l ; and although this as a 
general law applicable to those tribes,has,in respect of inherit-
ance, become obsolete ; yet it is clear law at the present day 
that by birth and without any form of legitimation, illegiti-
mate children of those tribes are recognized as members of 
their father's family and have a right to maintenance. I t is 
also equally clear that in the case of Cudras the law has been 
and still is that illegitimate children succeed their father by 
right of inheritance. Mitakskara, chap. I, sec. 12: Strange's 
H. L., i., 132. Whilst such is the law as to family status and 
rights of an illegitimate child, it would be anomalous and 
inconsistent that illegitimacy should be declared to be a 
taint and disqualification for tbe membership of caste in 
the individual and his children. Further, so to decide in this 
case, would in effect be giving to illegitimacy as a disquali-
fication an operation which it would be contrary to the spirit, if 
not the letter, of legislative enactment (see Aet No. X X I of 
1850) to allojir feo degradation from caste. For these reasons I 
think that assuming the illegitimacy of her father, the second 
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plaintiff vras not placed in a different position as regards mar- 1863. 
riage, from that in which she'wonld otherwise have stood; and - j ^ f j f o % 
apart from this question "of illegitimacy, the evidence as 0f 1863. 
already observed, shows that the parties were of different 
divisions of the same Maravar caste. I am consequently 
of opinion that the marriage was valid, and the first plaintiff 
therefore the legitimate son of the late zamindar. 

I t is not, however, to be understood that supposing the 
late zamind&r and the second plaintiff had been of different 
castes, the marriage would in my opinion* have been invalid. 
The general law applicable to all the classes or tribes, does 
notseem opposed to marriage between individuals of different 
sects or divisions of the same class or tribe, and even as 
regards the marriage between individuals of a different class 
or tribe the law appears to be no more than directory. 
Although it recommends and inculcates a marriage with a 
woman of equal class as a preferable description, yet the 
marriage of a man with a woman of a lower class or tribe 
than himself, appears not to be an invalid marriage render-
ing the issue illegitimate. Manu, chap. 3, cl. 12, et seq : 
Mitaksk., chap. 1, sec. 11, cl. 2 and note : 1 Strange's H. L-, p. 
40. Accroding to this view of the law, there being no proof 
of special custom Or usage, the marriage would be valid 
even though the parties bad been of different sects or caste-
divisions of the fourth or Cudra class. 

Our opinion being in favonr of the first plaintiff's legiti-
macy, it becomes necessary to determine whether the alleged 
heirship of the first supplemental defendant is well founded, 
for if so, he would be entitled to succeed, aud the first plaintiff 
wonld fail in making out his title, and here the question of 
legitimacy depends upon paternity. [His Lordship here 
analysed the evidence on this point and continued thus : ] 
The conclusion, then, to which I am brought is that the 
presumption arising from the fact of the first supplemental 
defendant's birth after his mother's marriage with the late 
zamind&r has been rebutted, and his legitimacy disproved. 

I t becomes unnecessary to say anything as to the right 
of the first plaintiff to succeed to the zamindari though ille-
gitimate, The point, however, is not one upon which any 
donbt would probably be found to exist. U{X>n the whole 
then, the appellant (the plaintiff) is entitled: to judgment, 
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arid the decree of the Court, will be, reversing the decree of 
. 4 5 the Civil Conrt with the costs, that the first plaintiff is the 
t/ 1863. legitimate son of the late zamind&r and entitled to succeed to 

the possession of the zamindari. 
HOLLOWAY, J . : — I have never entertained the least 

doubt that the argument for the invalidity of the marriage, 
drawn from the alleged illegitimacy of the woman's father, 
is altogether unsound. 

That the son of a Cudra and of a woman, between whom 
there has been no formal ceremony of marriage, inherits to 
the Cudra, is clearly shown by the authorities quoted at page 
49 of the seventh volume of Moore's Indian Appeals(a) ; and 
the decision of the Judicial Qommittee that the illegitimate 
son of a Kshatriya could not inherit went precisely npon the 
ground that the father was one of the twice-born tribes. 
Tbe whole tenor of the judgment shews that if the father 
had been a Cudra, the son's right to inherit would have 
been unquestionable. I t follows that the illegitimate son of 
a Cudra is not an out-caste. 

Moreover, it is not invalid if it took place, because of 
the difference of class. The opinion of the pandits is, as 
usual, vague and unsatisfactory. As the twice-born man is 
instructed to marry a wife of the same class with himself, 
the reasonable inference is that npon one not twice-born, 
the precept is not binding. 

Further, I am clearly of opinion that the classes spoken 
of are the four classes recognized by Manu, and not the infinite 
snb-divisions of these classes, introduced in the progress of 
time. I think, therefore, that being a Cudra, the woman 
was of the same class in the sense of the authority quoted. 

The argument that, because the parties went through 
an unnecessary religious ceremony, a marriage which would, 
if the ceremony had been omitted, have been valid, has 
by it been rendered invalid, seems to me to have nothing in 
reason to support it. 

That there was a ceremony which, if no disability ex-
isted, would have produced a valid marriage, the Civil Judge 

(a) Sir Wm. Macnaghten's Hindu Law, I, p. 18, II, p. 15n. Mitak-
thara, chl,sec. 12: Daya Bhaga, p. 151 : Dattaka Mi-mama, sec. II, cl. 
25: Dattaka Chandrika, sec. V, cl. 30 : 3 Coleb. Dig. CL.XXIV, p. 143. 
Strange's Hinfy 'Law, i, 69-132' ; ii, 168: Vencataram v. Vtncaia 
Lutchmei Ummall,<-2. Sti. Notes of Oases, 305. 
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Beems to.have believed. The oral evidepce ia supported by 1863 
the treatment of the woman by the late zaminddr, her, 
lengthened residence with him and his own unquestionable 1863. 
declaration. The utter worthlessness of the evidence on t h e ~ 
other side has been sufficiently shewn. 

The only real difficulty in the case has arisen from the 
conflicting claim of the supplemental defendants ; oue, the 
separated wife of the zamindAr, and the. other her son. The 
presumption of legitimacy, where there has been opportu-
nity for sexual intercourse, was at one time pushed by the 
English Courts to, if not beyond, the verge of absurdity. 
The law as laid down in a case of the very highest autho-
r i t y ^ ) now is, that it is not aq irrebuttable presumption of 
law ; but that it may, like other presumption, be rebutted 
either by direct evidence or by contrary presumptions. I t 
was also held, following a dictum of Lord Eldon, that the 
condnct of the parties and their treatment of the child are 
admissible and most material evidence upon the question. 

In this case, as in that, there is evidence on the whole 
satisfactory that the woman was cohabiting with another 
man, and there is evidence, which I believe to be true, that 
she was actually married to another man. Here also there, 
is the circumstance that the birth was not communicated to 
the person now asserted to be the father. Here, as there 
the rights to a valuable property were imperilled by the 
reticence ; and looking at the fanatical love of male offspring 
in a Hindu and particularly in a Hindu zamindAr, it is cer-
tain, (hat how guilty soever the mother, he would have 
claimed the child. The mother, too, knowing the valuable 
property involved, would have taken care that her connexion 
and that of her son with it should nob be severed. Prima 
facie there is of course no reason for crediting either set of 
witnesses ; but in this case the circumstances described ren-
der it proper to give credit to the allegations of those for 
the plaintiff. There is, therefore, in my opinion, satisfactory 
evidence of a perfectly legal marriage with the plaintiff's 
mother,that he was the fruit of the union,and that the supple-
mental defendant is not the zamindAr's son. There must there-
fore, in my opinion, be a decree for the plaintiff with costs. 

Appeal allowed, 
(a) Morrii v. Davie*, 5 Cl. & Fin. 163,and see R. v ' Mansfield, 1 Q. B.444. 






