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O R I G I N A L JURISDICTION, ( A ) 

Original Suit Nq. 179 of 3863. 
V I R A S V A M I G R A M I N I against AYYASVAMI G R A M I N I . 

According to the Hindu law current in Madras, the member of 
an undivided family may alien the share of the family property to 
which, if a partition took place, he would be individually entitled. 

There may be a valid sale of such a share upon an execution in 
an action of damages for a tort. 

Such damages and the costs recovered constitute a judgment-
debt in respect of which the execution-creditor's rights are the same 
as those upon any other judgment for the payment of money. 

Special Appeals Nos. 17 of 1859 and 113 of 1855 affirmed. 
Special Appeals Nos. 123 o/1859, 183 of 1859, and 107 of 1859 

observed upon. 
The Duya-bhaga, chap. II., S e c 3 1 noticed : 
Although under the Civil Procedure Code, the Court is bound to 

take into consideration all the rights of the parties to the suit, 
whether legal or equitable, and by its decree to give effect to those 
rights as far as possible, the Court should confine itself to. granting 
such relief as is prayed in the plaint. TH E relief sought for by the plaintiff was possession of ^ ^ ^ 

two houses and grounds, numbered respectively 82 o~k~No7~iT^ 
and 83 in Ohule Bazar Road, within the local limits of of 1863. 
Madras. 

The subject of his claim was as follows:— 
On the 17th January 1859, the plaintiff filed a plaint 

in trespass iu the late Supreme Court to recover damages 
against Pallikudatt&n Periya Mnniyan, Chinna MuniyaD, 
Venkatachella Grdmiui, RAmasv&mi Gr&miui, the defend-
ant AyyasvAmi Grdmini and RAmalinga Gr&mini aud Muru-
gappa GrAmini. 

On the 26th day of September 1859, the action came 
on for trial, aud a verdict was found for the plaintiff against 
all the defendants for the sum of rupees 300. 

Judgment was entered up in such action in October 
1859 for the sum of rnpees 992-14-0, being the amount of 
verdict and the taxed costs. 

On the 27th of October 1859, a writ of fieri facias was 
issued in the said action, and the Sheriff of Madras under 
such writ seized the two houses Nos. 82 and 83 in the 
Chule Bazar Road ; and on the 3rd December 1859, the 
Sheriff sold all the right, title and interest of the defendants 
in the two houses to the plaintiff. 

(a) Present ; Scotland, C. J. and Bittleston, J. 
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1863. The plaint alleged that the two houses at t h e , time of 
Dec 2 & 15 

~S"NolT'f^1 6 s a ^ e ^ l o n g e d to the defendaut Ayyasvami Gramini, aud 
of 1863. he had been residing there ever since. 

Tiie cause of action in this suit was non-delivery of 
possession by the defeudant to the plaintiff of the two 
houses-and grounds Nos. 82 and 83 in the Chule Bazar 
rgad and accrued to the plaintiff in 1859. 

Three issues were settled. The first was, whether at 
the time of the sale by the Sheriff, the tvyo houses and 
grounds or either of them, were or was the sole and exclusive 
property of the defendant Ayyasvami Gramini ? 

The second issue was, whether the plaintiff by virtue of 
such sale acquired any and what tit le or interest in tha 
houses and grounds or either of them ? 

The third issue was, whether at the time of the sale by 
the Sheriff there was any valid aud subsisting mortgage of 
the house aud ground No. 82. 

The Acting Advocate General (Norton) for the plaintiff. 
The late Supreme Court always supported alienations by an 
undivided Hindu to the extent of his own share, Rama-
samy v. Sashachella (a) : Colebrook's opinion on that case, 
2 Str., N. C. (ed. 1827) 79, 80 cited infra, p. 474. The same 
rule prevails iu Beugal : 1 Mori. Dig., 40, 41. Counsel also 
cited Special Appeal^ No. 17 of 1852 (5), Special Appeal 
No. 113 of 1855 (c). 

Mayne, for the first three defendants. The sale by the 
Sheriff passed no interest in the family property. Even if 
the sale had been made by AyyasvAmi himself without his 
co-parceners' consent, the alienation would have been void 
even as to his own share. A fortiori this must be so when 
the sale is made upou an execution iu an action of damages 
for a tort. The existence of the rule iu Bengal is admitted, 
but there the share of each parcener is, though unascertained 
treated as separate even before partition, Daya, Bhaga, chap. 
II,sec. 31 (d). Otherwise in Madras. Counsel also cited Special 

(a) 2 Strange, N. C. red. 1827) 74. (b) Mad. S. Dee. 1853,. p. 227, 
( c ) Mad. S. Dec. 1855, p. 234. (d) "Accordingly [since there 

is not in such case a nullity of gift or alienation] Narada isays : When 
there are many persons sprung from One man, who have duties apart 
and transactions aparl, and are separate in business and character, if 
they he notaccordant in affaris' should they give or sell their own 
Bhaiv.6, they do all that as they please, for they are masters of their 
own wealth."—See too, 1 Mori. Dig., 535. 
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Appeal No. 123 of 1859(a), Special Appeal No. 183 of ista-
1859(6) and Special Appeal No. 167 of 1859(c). -QC\. N o 

Arthur Branson, for-the fourth defendant. of >863. 
The Acting Adcocate General, replied. 
The first and third issues where then found against the 

plaintiff. But as to the second issne the Conrt took time to 
consider, and ou the 15th of December the following jndg-
ment was delivered by 

SCOTLAND, C. J.:—This was a suit for the recovery of two 
bouses and permises numbered respectively 82 and 83, in 
the Chnle Bazaar road, which the plaintiff had purchased all 
a sale by the Sheriff of Madras under a writ of fieri facias 
issued to recover • the amonnt of damages and costs in an 
action of trespass against the defendant AyyasvAmi Gramini 
and others. Three issues were settled. The first was 
whether at the time of the sale the houses and premises were 
the sole and exclusive property of the defendant AyyasvAmi 
Gr&mini,and thethird, whether at the time of the sale there 
was any valid anil subsisting mortgage of the house No. 82. 
The Conrt disposed of these issues at the close of the case, 
fending the first ia the negative, and the third in the affir-
mative, and both against the piaiutiff. Bnt the second issue 
raised a further question whether, assuming the honses and 
premises to be the property of the undivided family of which 
AyyasvAmi and the defendants AyyasvAmi GrAmini and De-
vane AmmAl are members, the plaintiff by virtue of such sale 
acquired any and what title and interest in the same ; aud 
npon this qnestion we have now to give jndgment. 

For the defendants it was contended as a matter of law 
that the sale by the Sheriff passed no interest whatever in 
the family property ; for that even if it had been an aliena-
tion by AyyasvAmi himself without the consent of his co-
parceners, such alienation wonld have been void and inopera-
tive even to the extent of his owu share ; aud this being 
a sale upon an execution iu an action of damages for a tort 
was put as an a fortiori case. But we are of opinion that 
AyyasvAmi might have made a valid alienation of his share 

(a) Mad. S. Dec. 1860, p. 17. (b) Mad. S. Ded 1S60, p 67. 
( c j Mad. S. Dec. 1559, p. 270. 

I.— 60 
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a n d interest in the property, and t h a t i t passed , nnder the 
P*r- sale in execut ion by the Sheriff . A s regards the supposed 

3 - 1 8 6 3 1 7 9 dist inction where, as in the present case, the execut ion is 
— 2 — — : for d a m a g e s for a tort, we th ink that the d a m a g e s aud costs 

recovered const i tute a j u d g m e n t - d e b t , and the r ight of the 
execution-creditor thereunder, is the s a m e as upon any other 
j u d g m e n t for the p a y m e n t of money . To hold d i f ferent ly 
iu this case would be in ef fect to declare the pecuniary 
i m m u n i t y of a l l members of undiv ided H i n d u fami l ies no t 
possess ing self-acquired property for any wrong , h o w e v e r 
great , which they m a y c o m m i t . 

Mr. Mayne , however , m a i n l y relied u p o n t h e genera l 
ground t h a t no a l ienat ion by a m e m b e r of an undiv ided 
H i n d u fami ly wi thout the c o n s e n t o f his co-parceners can 
hind even his own s h a r e ; and he asked our considerat ion of 
several decis ions of the late Sadr Court, npon this subject,. 
I t was uot dispnted that the course of decis ion iu the la te 
S u p r e m e Court s ince a t least the case of Ramaswamy v. 
Sashackella(a), and the opinion expressed by Mr. Co lebrooke 
iu bis observations upon t h a t c a s e ( b ) , supported t h e va l id i ty 

(a) 2 Strange, N. C. ed., 1825, p. 74. 
(6) " On the subject of the question which you had lately before you, 

I entirely agree with yon that a mortgage (sale or gift) by one of seve-
ral joint owners, without the consent of the rest, is invalid for other's 
shares. In Bengal law, it is clear that it is good for his own share, and 
for his only. In the other provinces, it is as clear that the act is inva-
lid, as it concerns other's shares ; and the only doubt, which thesubtlq|y 
of Hindu reasoning might raise, would be, whether it be maintainable 
even for his own share, of undivided property. On the two first points, 
then, as stated by you, the law is, undoubtedly, as you have viewed it. 
On the third point, I take tbe law to be, that the consent of the sharers, 
express or implied, is indispensable to a valid alienation of joint proper-
ty, beyond the share of the actual aliener ; and that an unauthorized 
alienation by one of the sharers is invalid, beyond the aliener's share, as 
against the alienees. But consent is implied, and may be presumed in 
many cases, and under a variety of circumstances, especially where tha 
management of the joint property, entrusted to the part-owner who dis-
posed of it, did suppose a power of disposal ; or, where he was the only 
ostensible and avowed owner ; and generally, when the acts, or even the 
silence of the other sharers have given him a credit, and the alienee had 
not notice(c). I cannot refer you to authority, beyond the passages to which 
you have already adverted, for this position. I rather consider it to be 
a point of evidence, what shall suffice to raise the presumption of con-
sent or acquiescence than a matter on which the Hindu law has pronoun-
ced specifically : and I do not recollect any passage more express than 
those to which you have referred, showing that the alienation is invalid 
-as against the alienee. 

The caseof Prannath v.Caliskwiker (dJ to which you refer, wa», I 
conceive, determined on the ground of implied consent ; the land being 
answerable for the revenue which the managing owner had engaged on 
the part of himself and sharers ; besides other peculiar circumstances in 
the case." 

(c) See caseof Comarah Pillay v. Permal P. and others. 
(!>) Reports in ladder Adaulut, Bengal, previously to 1805, p. 49, 51. 
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©fscnh an,alienation to the extent of the alienor'S OWH 1*68-
Bjjft 2 & 3 

share : nor that the same rule of law prevails in Bengal. n ' — 
^ . . . , , . „ , , . Oi S. No. 
Bat it was said that there is a foundation for the rule in 0 / i8ti3. 
Benga l which, does not exist according to the Hindu law 
applicable to Madras, for that in Bengal the share of each, 
parcener is treated as separate even before partition, though 
unascertained. 

In support of this the 31st section of. the second chap-
ter of the Daya Bhaga was referred to. But that section 
appears to be a quotation from N{trada, and according to 
Mr. Colebrooke's note to the passage it is otherwise interpret-
ed by different compilers, aud is generally understood as 
declaring the separate and independent right of co-heirs who 
have made a partition ; and certainly the language of the 
passage itself refers to a condition, o f separation of some ex-
tenb. Bnt we do find in chap. 11, sec, 1, § 26, ou the 
widow's right of succession, that the author, in the course 
of a discussion, upon the contradictory statements of text-
writers and commentators, makes the observation that "it is 
not true that, in- the instance of re-union [and of a subsist-
ing co-parcenery] what belongs to one appertains also to the 
pUier parcener. But the property is referred severally to un-
ascertained portions of the aggregate. Both parceners have 
not a proprietary right to the whole." This observation, 
however j s used only in reply to the the argument, that the 
preferable right of the surviving parceners may be deduced 
by inference from the fact that "the same goods, which ap-
pertain to one brother, belong to another likewise," and that 
" when the right of one ceases by his demise, those goods 
belong exclusively to the survivor, since his ownership is 
not divested." But according to both schools of Hindu law 
the right of survivorship is not absolute, and the undivided 
share, according to both, descends to his sons ;; and it seems 
to as that the real ground upon which the widow's right of 
succession is placed, in the Daya Bhaga is the authority of 
Vrihaspati, who says that " a wife is declared by the wise to 
be half the body of her hnsband, equally sharing the fruit 
of pure and impure acts. Of him whose wife is not deceased 
half the body survives." Adding by way of question " How 
then should another take his property ^liile half h is 
person is alive ?" Sa that the right in trutl? resbs upon th a 
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H»S3 oneness of husband and wife, and not ttpoa the existence of 
Bw. i & 15. t _ . . \ , 

179a s e P a r i V e estate and interest or the husband in the pro-
cf 1863. perty during his life. &uch a separate estate as a matter of 

inference might be deduced as well from the descent of the 
father's undivided share to sons, which is common to both 
schools of law, as from its descent t ) his widow, which is 
peculiar to the Bengal school. It is further to be observed 
that whatever distinction there exists Iu this respect) jvas 
certainly present to the iniuds of Mr. Colehrooke and of the 
Judges who decided the cases above referred to. 

It only remains for us to notice the Sadr Court deci-
sions to which our attentiou was called. We have looked 
at these cases,, seven in nuvnber, and we find that three 
of them expressly decide that oue of several co-parceners 
rbay bind his own share by alienation and that it is 
liable for his individual debt. These are the decisions to 
be found at p. 222 of the Reports for 1853, at p. 235 of 
Reports of 1855 and at p. 247 of the Reports for I860, 
which is the latest case. There are, however, in the volume 
for I860, two decisions in which the contrary is held. One 
of these, at page 67, is rested upon the authority 'of the 
other at p. 17, and that again is rested upon the authority 
of the decision at p. 270- of the Reports of 1859. Looking 
at that case it does not seem to go the length supposed in 
the two last mentioned cases : for the judgment in terms 
recognizes the power of the co-parcener to confer upon the 
purchaser a right to what might eventually fall to his share 
at division, aud the snit being for the recovery of a specific 
portion of property upon an alleged division, "which was 
disbelieved, appears to have beeu properly dismissed. As to 
the decision at p.2lao>fthe Reports for 1854,we need only say 
that the conrt. appears to have proceeded upon the ground 
that the managing member having the control of the family 
property in his own hands conld not proceed by suit and 
process to enforce his individual claim against the property. 

We see nothing iu these decisions that materially 
conflicts with (and some of them support) the opinion 
yr̂  have above expressed, and Sir Thos. Strange in the 
first volume of his work of authority, at p. 202, express-
ly says " thtit in favour of a bona fide alienee of an-
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divided property, where the sale or mortgage could not be ^ 
unstained as against the family, snch amends as it could Q ^ 
afford would be due out of the share of him with whom he of 1M63. 
bad dealt, and for this purpose a court would be warranted 
iu enforcing a partition." What the purchaser or execution 
creditor ot the co-parcener is entitled to is the share to which 
if a partition took place the co-purceuer himself would be 
iudividnally entitled, the amouut of snch share of course 
depending upon the state of the family. In this case there 
appear to be two brothers and a step-mother, and the share 
of each brother is a moiety. There is no evidence <5f Ayya-
sv&mi's having sons. If he had, they would no doubt be 
entitled to shares in their father's moiety, and so the pro-
perty available for the plaintiff would to the extent of 
their shares be reduced; aud except iu this way the existence 
of sons would not, we think, affect the plaintiff's right. Hav-
ing then established his right to an undivided moiety subject 
to a charge of maintenance, we might, as ia an action of 
ejectment in the late Supreme Court, have decreed to the 
plaintiff possession of the undivided moiety in both the 
houses, but for the mortgage that has been proved under 
the third issne;although further proceedings should be neces-
sary in order to realize to the plaintiff the actual enjoyment 
of the moiety. In suits under the Civil Procedure Code, the 
court is certainly bound to take into consideration all the 
rights of the parties to the suit, whether legal or equitable, 
and by its decree to "give effect to those rights as far as pos-
sible ; but we think that the court should confine itself to 
granting such relief as is prayed by the plaint. Iu the pre-
sent case therefore, as the suit is simply for the recovery of 
possession, and as there was at the time of the sale by the 
Sheriff and at the institution of the suit a valid subsisting 
mortgage of the house No. 82, entitling the mortgagee to 
possession, the Court can only decree to the plaintiff the 
right to possession of Ayyasvdmi's share in the house No.83. 

The plaintiff is to have the costs of the secoud issue, 
to be paid him by the first, third and fourth defeudauts. 
The plaintiff will pay all the defendants their general costs 
of suit. 




