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agaicst the deceased herself, or her persomal representative. '0061"8;22; 30
For these reasons we decide, in answer to the question sub- = ~xr—pi~
mitted, thas, if the snit had been properly framed, the plaintiff _ of 1863. -
might have proved by oral evidence that the money leunt
was his, although the bouds were in another person’s name.

NoTe.—This case overrules Special Appeal No. 79 of 1860, Mad. 8.
D.,1860,p. 212. And see 8. 4. No. 230 of 1859, ibid, p. 98.

APPELLATE JURISDICTION (&)
Regular Appeal No. 25 of 1862.

CHERNAPA NAYUDU...citrreienriinniencannens Appellant.
Prrcar Reppi and others.........cceuuiee ... Respondents.
Even with the permission of the Civil Court, a separte suit can-

not be brought for mesne profits between the institution of the original
suit'and the execution of the decree thereon.

Act XXIII of 1861, .8ec. 11 commented on.

HIS was a Regnlar Appeal against the decree of E. F. _~ 1863.
Eliott, Acting Civil Judgeof Nellore, in Original Suib%’%?————m)g-
No. 18 of 1862, which had béen instituted oun the Civil of 1863.
Court’s order on Miscellaneons Petition No. 158 of 1862.
The plaintiff sued the defendants for rupees 1,212, being the
value of grass of which the defendants had deprived the
plaintiff for four years, at rnpees 303 a year, between the
institation of Original Suit No. 8 of 1858, before the late
Principal Sadr Amin of Nellor, to recover lands on which
the defendants were alleged to have encroached, and the
execation of the decree in the same snit. The defendants
pleaded that the institation of the separate suit for the
loss of grass said to have been occasioned in the disputed
land pending the final decision of the original snit was
opposed to Sec. 9 of Act XXIII of 1861. The Civil Judge
decreed that the defendants should pay the plaintiffs rupees
909, observing, however, that the institation of the suit
appeared irregnlar under Sec. 11 of Act XXIII of 1861.
Rangayya Nayudu, for the appellant.

Mayne, for the respondents.

(@) Present : Scotland, C. J. and Hollgyay, J.
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1863.
November 30.

MADRAS HIGH COURT REPORTS

The Court delivered the following

B A No 25  JUDGMENT :—This snit was brought for the valae of

of 1863. .

grass which had become due to the plaintiffs between the -
institution of the snit and the execution of the decree.

The Acting Civil Jndge decreed a portion of the amount
sued for but withont costs, and expressed his opinion that
the matter onght to have been disposed of by the order of
the Court executing the decree and not by separate suit.

The question is to be determined by the words of section
11, Act XXIII of 1861, which are * all qnestions regarding
the amount of any mesne profits which by the terms ot the
decree may have been reserved for adjustment in the exe-
cution of the decree, or of #ny mesne profits or interests
which may be payable in respect of the subject-matter of a
suit between the date of the institution of the suit and exe-
cntion of the decree, as well as questions relating to sams
alleged to have been paid in discharge or satisfaction of the
decree or the like, and any other qnestions arising between
the parties to the suit in which the decree was passed and
relating to the execution of the decree, shall be determined
by order of the Conrt execating the decree, and not by
separate snit, and the order passed by the Court shall be
open to appeal.” Nothing can be more precise than these
words : they indicate positively the procedure which onght
to be adopted, and declare that the procedare here taken
shall not be adopted. That the Civil Court ordered the
suit canoot pub the plaintiffs in a better position, becanse it
is clear that there was no authority to make such an order,
and because when the amount collected as mesne profits
was improperly returned to the defendants an appeal was by
the express words of this section open to the plaintiffs.

The decree of the Lower Court must be reversed ; but
in consequence of the errors having been committed under
the sanction and by the express direction of the Judge, we
think that each party shiould bear his own costs.

Appeal allowea.





