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APPELLATE JURISDICTION (&)
Referred Case No 19 of 1863.
K sMAKSHI ACHART against APPAVU PILLAL

A transaction is not necessarily a lottery within Act ¥ of 1844 sim-
ply becanse a matter of whatever kind is agreed to be decided by-lot.

W here twenty persons agreed that each should subscribe 200 rupees
by monthly instalments of ten rupees, and that each in his turgas
determined by lot should take the whole of the subscriptions for one-
month ~Held that the agreement was not illegal, and that a suit might
be brought on,a bond given by one of the subscribers, who had receiv-
ed one month'’s subscriptions, to secure the payment of his subsequent
monthly instalments.

ASE referred for the opinion of the High Court by R. B
Swinton, the Judge of ‘the Court of Small Causes at
Tanjore. The Suit No. 1493 of 1863, out of which the case
arose, was brought in the Small Canses Court to recover
rapees 150, being rapees 70 balance of principal and rupees
80 being interest at 12} per cent. per month, due under a
bond dated the 20th July of 1862 and to the following effect:

Having this day borrowed on acconnt of my necessities
rapees 100, I promise to repay the same at the rate of
rapees 10-0-0 on the 30th-of each month, beginning from
this month Adi of Dandabbi (Jaly-August 1862),ap to Chit-
tirai of Rudirodgdri (April-May 1863), and to endorse the:
game in this bond, and, in default of any of the instalments,
to pay the whole sum then remaining due with interest there-
on at 12} per cent. per month from the date of the bond.”

At the hearing of the case, the plaintiff, upon being
examined as a witness, stated that he, the defendant and
eighteen others had entered into an agreement that each
should subscribe the sam of rupees 200-0-0, by monthly
instalments of ten raupees, each of the subscribers in his
turn as determined by lot, taking the total subscription for
one month ; that the plaintiff was the agent in the business;
that the defendant got his lot, that is the whole sum of 200
rupees, in the tenth month, and that he having already
subscribed and paid rapees 100, the contested bond was
taken from him for the remaining rupees 100 in order to en-
sure the futare regular payment of his monthly iustalments.

(a) Present : Scotland, C. J. and Frere, J.
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Upon the foregoing facts, the Judge was of opiﬁioh
“ that the suit was barted by Ad¢t V of 1844 and by general
rules of gvod policy,” and accordingly dismissed it withous
entering upon the merits of the case. .

Aot V of 1844— An Act for the suppression of all
lotteries not authorized by Government,”—enacts that in the
territories subject to the Government of the East India Com-
pany “ all lotteries not anthorized by Government shall from
and after the 3lstdayof March 1844, be deemed and are

hereby declared common and public nnisances and against
law.”

- The question for the decision of the High Conrt was
“whether or not the snit * was varred by Act V of 1844 or
by general ‘rales of good policy ?”

George Branson, for the plaintiff. The agreement in
respect of which the bond was given is not a lottery within
the meaning of Act V of 1844. Itis merely an arrange-
ment uander which each subscriber is eutitled to a loan of
the 200 rapees in turn, such turn to be determined by lot.

The Court delivered the following :

JUDGMENT :—The suit was bronght upon a bond given
for part of a sum of money obtained npon lean from a com-

smon fund by means of the drawing of lots, and the question
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snbmitted for decision in effect is, whether or not the ar- -

rangement by which the loan had been obtained was illegal
as being a lottery 1w1bhm the meaning of Act V of 1844, and
we think the questlon must be answered in the negative.
Lotteries ordinarily understood are games of chance in
which the event of either gain or loss of the absolnte right
to a prize or prizes by the persons concerned, is made wholly
dependent uwpon the drawing or casting of lots, and the
necessary effect of which is to beget a spirit of speculation
and gaming that is often productive of serions evils. 1t is
to- lotteries of this description that the Act, we think, must be
constrned to apply when declaring them to be “common
and public nuisances and against law,’”” and as such provid-
ing for their suppression. Here no such lottery- appears to
have taken place. It is nop the case of a few out of a num-
ber of subscribers obtaining prizes by lot. By the ar-

rangement all get a return of the amount of their contribu-
1.—57
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tions. It is simply a loan of the common fand to each sub-

mscrlber in torn, ann neither the right of the subscribers to
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the return of their contributions, ror to aloan of the faud is
made a matter of risk or speculation. No loss appears to be
pecessarily hazarded, nor any gain made a matter of chance,
except perhaps as regards the payment of interest, which is
ounly an ordinary incident of the contract of loan ; and the
benefit in this respect all, it seems, are intended to enjoy
alike. The drawing of lots appears ouly to be made the
meaus of deciding the order or turn in which the loan is to
be made to each member.

There is in this, we thiok, nothing of that risk, specula~
tion, and gaming which make ordinary lotteries a common
and public nnisance, and which it was the policy and inten-
tion of the Act in question to provide against. The utmost
that can be said is that it is an arrangement that, like many
other nnobjectionable matters of agreement, is very likely
to be attended with litigation, and we think that a transac-
tion is not necessarily a lottery within either the spirit or
letter of the Act, simply because a matter of whatever kind
is agreed to be decided by lot. For these reasons we are of
opinion that the claim of the plaintiff was not affected by
the provisions of the Act.

Nore.—See S. 4. No. 169 ¢ 1857, Mad. S. D., 1858, p. 63.

APPELLATE J URISDICTION (a)
Criminal Petition No.135 of 1863.
FEx parte SUPPAXON and others.

Fraudulent gain or Denefit to the offender is not an essential
eletnent of the offelice of false personation under Sec. 205 of the Penal
Code, and a conviction for false personation may be wupheld even
where the personation is with the comsent of the person personated.

HIS was an appeal against thesentence passed by J. H.

Crim. P No. 135 Blair,Acting Sessions Judge of Tinunevelly, on the pri-

of 1863.

goners in Case No. 48 of 1863.

The first prisoner was charged with having on the 6th
February 1863 fulsely personated Sangukon, the fourth pri-

(a) Present : Scotland, C. J. and Frere, J.





