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is nothing in the beqnest itself to snggest any nneqnal divi-
sion ; and as the governors of the two Institntions concar in
the application that each should receive a moiety, [do vot
sappose that there is anything in the circamstances of the
two Institutions to render any other than an egual division
desirable-or proper. The costs of all parties as between so-
licitor and client will be taxed and paid ont of the fund.
NoTE.—As to the jurisdiction over charities possessed by the late

Supreme Court (and therefore by the present High Court) see Attorney
General v. Brodie, 4, Moo, [, A. Ca., 190.

ORIGINAL JURISDICTION (a)
Original Suit No. 120 of 1863.
RisexprA RAU against SAmMA RAU and another.

The High Court has no jurisdiction to entertain a suit on an instrn-
ment stipnlating for the payment of money generally, when the defen-
dant resides beyond the local limits and such iustrument was signed by
him beyond those limits.

Jurisdiction to entertain a suit on a promissory note isprima facie
shewn upon a plaint alleging that the note was delivered by the defen-
dant at Madras, and that he thereby promised to pay at Madras.

Remarks on the maxim debitum et contractus sunt nublius loci

HE plaintiff stied for rnpees 3,806-2-10, heing the balance

of principal and interest dne on a Telngn instrnment,
dated the 23rd  Jnly 1859, and signed by the defendants,
who resided io the districs of Coimbatore, in favour of the
plaintiff and his late brother Gnndn Ran deceased. on ac-
count of arrears of rent due for a bungalow at St. Thomas’
Monnt in the zila‘ of Chingleput. It appeared that the de-
fendants laid claim to the buugalow and caused it to be sold
by anction : the plaintiff and Gundn Rau accordingly sued
the defendants aund the pnrchaser in the Conrt of the Prin-
cipal Sadr Amin of Chinglepnt. The Amin decreed for the
plaintiffs, declaring them entitled to the bangulow, and on
appeal sach decree was affirmed.  The defendansts therenpon
sigued the instrowent o question at Maujakkappam in the
district of Coimbatore, and  paid in pursnance thereof three

snns of rupees 430, rupees 35 and  rupees 45, for which the
plaintiff gave credit.

The fullowing is a translation of the tnstrnment 3—
*On the 23rd day of the month of July of the year 1859,
Chintapanti Sdma  Ran and R4ma Rau residing at Man-

(a) Present : Scotland, C.J. and Bittleston, J.
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jdkknppag Gadalarn, at present carrying on - livelihood by

1843,
Now. 2.4 #.

employment and being iohabitants of Chennapattanam — -

(Madras), write and give the bond to these persons,(namely)
Chintapanti Réjendra Ran and Gundn Ran, residing at
Triplicane of Chennapattanam (Madras). That is to say—

* The garden bnngalow and others sitnated at Parangi-
kanda (St. Thomas’ Mouant) of the ta‘aluk of Sydapet in the
zild of Chingleput. In Original Snit No. 14 of the year 1851
of the Chingleput Principal Sadr Amin’s Court and in
Appeal Suit No. 94 of the year 18353, it was decided in yonr
tavounr to the effect that the rent of the aforesaid garden
bungalow aud others should be paid by the defendants being
the parties to the aforesaid snit,, Up to the date of filing
the aforesaid suit, the rent for ten months is 500 rupees at
the rate ot (50} fitty rupees per mouth,aud the interest accru-
ing for the same from the day on which the original decree
was given by the aforesaid Principal Sadr Amin’s Court, up
to this day is rapees 370-13-4. The further rent snbseqnent
to the aforesaid sum of rapees 500 decreed in the aforesaid
suit from the month of Japuary of the year 1851, when the
aforesaid snit was filed, up to the 22nd day of the month of
May of the year 1856, when the aforesaid garden bungalow
and others were delivered to yon by the aforesaid Court is
rapees 3,235-5-6. Total amount of rupees 4,106.2-10, is due
to you by the three defendants inclnded in the aforesaid suit.
Therefore out of the aforesaid amonnt we Sima Ran and
Rdma Rau have this day paid to you the sam of rupees 450.
Deducting the same, the remainder is rapees 3,656 2-10.
We bind ourselves to continne to pay the same month by
month, either to yon or to your order, according to whab is
particnlarized hereander at the rate of (33) thirty-five ru-
pees from the first day of the month of July of the year 1860,
In case of our paying (2,000) two thousadd rapees for this
bond, at the rate of 35 rupees month by month according to
what is mentioned above, and the interest at the rate of two
annas per hnndred rupees per month, then yon should give
up the remaining rupees 1,656-2-10. If we do not zonduct
ourselves according to the aforesaid condition, and wn case of
onr making defanlt in respect of any one instalment, then
immediately you are at liberty to recover from uns withont
any objection the aforesaid sum of 3,656-2-19, together with

0. 8. No. 120

of 1863.



498

MADRAS HIGH® COUKT -REPORTS.

e 1832&& N the tuterest. While we are making payments in respeet of
]
-—r;jv—bhls bond according to what is mentioned above or before
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the same, if the aforesaid snm of 3, 636-2-10 be recovered by
you from George Gilbert Keble Richardson, being the third
defendapt and a member of the firm of Ashton, Richardson
and Co. at Madras, then the rapees received by you from us
should be paid back to us together with the interest.
“K. S4MA Rawv.
“K. Rima Rav.
“ Witnesses to this
“ Rachorn Sabba Ran, I know.
* Juganndthapuram Vaiddul4d Sanjvia Raa, I know.
*Triplicane Yajurveda Govindgcharya, I know.

“ This was written in the handwriting of Jaganndtha-
param Vaiddold Narasinga Raun.” .

On the case coming in Chambers before Bittleston, J.
for settlement of issues, his Lordship objected that the canse
of action had not arisen within the local limits of the
original civil jurisdiction of the High Court. '

Mr. Branson, attorney for the plaintiff, said that the
Chief Justice had recently directed a plaint npon a promissory
note made at Janlnah to be received upon the gronnd thatb
under that note (as in the present case) the money was pay-
able everywhere.

Bittleston, J. therenpon said, that he would consider
the questoin ; and on the 9th November his lordship
delivered the following

JUDGMENT :—Both defendants are resident in the districh
of Coimbatore, and the gnestion therefore is, whether the
canse of action arose within the local limits of the original
civil jnrisdiction of this Court ? The suit is bronght upon a
written instrument, alleged in the plaint to have been exe-
cated by the defendants in Madras ; bat the evidence is that
the contract was signed at Manjdkkuppam in the district of
Coimbastore.

Further, it appears that the docnment was given on
acconnt of arrears of rent due for a hounse at St. Thomas’
Monnt in the zjla’ of Chingleput, and in consequence of a deci-
sion of the Civil Court of Chingleput in the plaintiff's {favour.
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Unless; therefore, it can be said that the canse of action

for the payment of money generally, no particalar place of
payment being fixed, and consequently for its payment

everywhere, this Court has not jurisdiction to entertain the
suit.

I took time to consider this qnestion, becanse I was
informed that the Chief Justice had directed a plaint upon
a promissory note made at Jaulnah to be received uwpon the
ground that the monrey was payable everywhere, bat upon
reference to the plaint (O. 8. No. 261 of1863) I find it alleg-
ed that the promissory note sned upon was delivered by the
defendant at Madras, and thatdhe defendant thereby pro-
mised to pay at Madras ; and the Chief Justice intended to
decide no more than that jarisdiction was prima facie shown
upon a plaint so framed. That ruling is in accordance with
the opinion which I expressed in Winter v. Round(a), and
does not affect the present question.

Bat the same question was raised in certain proceed-
ings on the Appellate Side of this Court nnder date 25th
November 1862, and though the matter was disposed of
upon a reference without any argument, it is proper that I
shonld notice the decision then pronounced. That was an
application by the Civil Judge of Bellary calling upon the
High Conrt to enforce execution of a judgment of the Bel-
lary Court within the territory of Mysore—which judg-
ment the Mysore Court had refused to execute on the grounnd
that it had been passed without jurisdiction—and npon that
point the answer of the High Court to the Civil Judge was
conveyed in these terms. “The objection taken to the jn-
risdiction of the Bellary Coart mow appears to be well
founded ; for the bond was executed and the defendant
resides in the Mysore territory, and the money is by the terms
of the bond made payable generally, without any stipula-
tion as to place of payment.”

To have raled otherwise wonld have been to affirm the
proposition that upon all instruments for the payment of
mouney, in which there is no stipnlation for payment at any
pacticalar place, the suit may be brought anywhere ; bat the

(a) Supra, p. 202.
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Court thought that, thongh money payable nnder snch an
instrnment is payable everywhere, the jurisdiction to euter-
tain a suit thereon does unot arise everywhere.

Couvsistently - ivh  this ruliig I cannot hold that this
Court, has “jurisdiction in the present case ; and the raliug
itself seems to me to be qgnite in accordance with the
Eoglish anthorities on the same snbject. The mnxXim of the
common law debitum et contractius swnt nulliug loci was at
a very early period restrained by Statute (6 R., 2., ¢. 2) with
the view of requiring that debt, account and other such
actions shonld be brought iu the conutry where the contract
was made, and thongh that Statate failed in accomplishing
the olject, it led to the adgption by the Courts of the prac-
tice of chavging the veune upon an affidavit that the canse
of action arose in another couuty than that in which the
venne was laid aud not elsewhere. See the notes to Peacock
v Bell(e). Soas regards actions in inferior Counrts it hae
always been held that the cause of action, that is, the whole
canse of action, must appear to have arisen withio the local
limits of the Court’s jurisdiction, and in Comyn’s Digest, Title
Courts (P. 9) many cases will be fonnd illustrating the
gense in which the Courts have employed the expression
that the cause of action must appear to have arisen withia
the jurisdiction. In Rex v. Danser(b) the gnestion was
whether the canse of action on a promissory note arose with-
iu the jurisdiction of an inferior Court, the note having been
signed and the counsideration having been given ont of the.
Jurisdiction, and the Court held that it did not ; but the
money was payable generally apon that instrument, and if
that circumstance wonld have justified the Court in saying
that the canse of action arose wherever the money was pay-
able, the decision should have been the other way.

In the 60th section of the English County Court, Act
(9 & 10 Vict., ¢. 93) the very same words are nsed as in the
12th sec. of the High Court Charter and in Sec. 5 of the
Civil Procedure Code ; and the decisions upoh thab section
confirm the view which I have expressed. :

In Wilde v. Sheridan(c) Coleridge, J. said, « the ques-
tion upon 9 & 10 Vict., c. 93, sec.60, is whether the cause of
(@)1 Wins. Saund., 74. (b)8 T R, 242,

()21 B 3, Q. B, 260. 1 Bail, C. C., 56, 8. C.
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action, that is, the whole canse of action, arose within the Noo 136% 9
jurisdiction of the County Court » and held that it did not,m
on the ground that thongh there might have been a breach  of 1868.
within the jurisdiction, (as the acceptance of the bill of

exchange, on which the action was brought, was general and

bound the defendant to pay everywhere) yet the contract

was made elsewhere, and therefore the whole canse of action

did not acerne within the jurisdiction. See also Re Walsh

and Ionides (a). '

1 do not see any ground for supposing that the words
of our Charter giving jurisdiction in cases in which ¢ the
canse of action ” has arisen within the local limits of the
ordinary original jurisdiction, are nsed in any different sense,
and I come to the conclusion, therefore, that in this case,
as the contract was not made in Madras, the Counrt has not
jurisdiction to entertain the sait.

(a)22,L. J,Q.B,137. 1,E. & B, 383, S.C.

APPELLATE JURISDICTION ()
Referred Case No. 12 of 1863.

SanIB RAUTAN against IBRAHIM RAUTAN and anothrer.

The discretionary power of a Judge to detain a defendant in cus-
tody otherwise than by committing him to prison in execution of a
decree, is confined to the case provided for in Act XXIII of 1861, sec. 8.

CASE referred for the opinion of the High Court by 1863.
R. B. Swinton, the Judge of the Court of Small Causes November 16.

ab Tanjore. Suit No. 67 of 1862 was brought for the &£ C. l\f‘é 12

recovery of rupees 32 due under a bond executed by the“&

defendants. The Judge decided in favour of the plaiitiff who

moved for execation of the decree by issning a warrant

against the persons of the defendants. This was done in the

form No. 12 of the formsaccompanying the Rales of Practice

of the Small Causes Courts. The defendants were accord-

ingly produced before the Conrt and professed their inability

then to pay the amount, but -stated that they would do

56 (a) Present : Scotl;).nd,C. J. and Holloway, J.
I.—90 -





