BAWANI SANKARA PANDI® ¥; AMBABAY AMMAL.

APPELLATE JURISDICTION. (a)

Special Appeal No. 38 of 1863,
BAWANI SANKARA PANDIT...couververnenrennnen Appellant.
AMBABAY AMMAL.ceuvunreinnrnirnanenininennnns eeres Respondent.
The adopted son of one whose alleged adoption has been held in-

valid can make no claim through his adoptive father to be maintained.
by the alleged adopter.

The natural rights of a person adopted remain unaffected when
the adoption ig invalid.

Quaere, whether a right to maintenance can descend as an estate.

1863.
June 18.

HIS was a Special Appeal from the decision of E. W.—§% N, 35~

Bird, the Acting Civil Judge of Negapatam, in Ap-
peal Suit No. 467 of 1861, affirmiog the decree of V. Sun-
dara Ndynda, Principal Sadr Amin of Negapatam, in Origi-
nal Suit No. 16 of 1861. The pliintiff sned the defendant
for Rs. 9,700 alleged to be dne for the maintenance of the
former and the widow of his adoptive father, Kistnaji
Koneri Pandit. Kistnaji had been adopted by the defendant,
a widow, bat such adoption had been found invalid as the
adopter had not been authorised to adopt by her deceased
husbund. Accordingly the Sadr Amin and, on appeal, the
Civil Judge declared the plaintiff's suit unsustainable.

“Sadagopackarlu for the special appellant, the plaintiff.
The appellant’s adoptive father was entitled to maintenance:
he had a right to adopt : my client’s adoption was valid ; and
therefore he succeeds to his adoptive father’s right to main-
tenance. It would have been the same had the plaintiff’s
‘adoptive father been a natural son.

[Horpoway, J. :—Then the maintenance would have
been given merely ont of compassion., It seems absard to
contend that maintenance given from such a motive should
be extended to the son of one illegally adopted. Can
a right to maintenance descend as an inheritable estate ? ]
An adoption, thongh invalid, severs the person adopted from
his natural family : T. L. Stravge’s Manual of Hindu Law,
2nd ed. §119. (6) That is the ground for holding him entitled

(a.) Present : Scotland, C. J. and Holloway, J.
¢b.) “ The severance of the boy from his natural family by gift

made of him for adoption is so absolute that he cannot be re-attached

to his natural family, or be re-admitted to his rights of property there-
in, even should his adoption into the adopting family [ leg. the family of
the adopter—Rep.] not stand good in law. Baing devoid of inheri-
tance-in either fanily, he remains a charge upon his adopter for main-
tenance.”
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Jo maintenance. I%id. and sec. 197 : See Sir T. Strange’s
Hindu Law, 1, 82 (a), Dattaka Chandrika, 5. 1; cl. 14 ().
Here there must have been an acceptance of the plaintiff's
father [ScorrLaNDp, C. J. :—Acceptance by a woman with-
out authority is no acceptance at all. Do yom contend
that an invalidly adopted son loses the right to inherit from
his natural father and has merely a right to be maintained
by his alleged adoptive father ?

Sadagopachariu. Yes, if there has been an adoption in
fact. Strange’s Manual, § 197 (¢), Dattaka Chandrifa,sec.
1, ¢l. 15 (d), and sec. 6, cl. 4 (e).

(a) “ An adoption of one of a different class from the adopter has,
in general, nothing but disqualifying effects. Parted with by his pa-
rents, it divests the child of his patural, without entitling him to the
substituted claims, incident to an unexceptionable one. Incompetent
to perform effectually those rites, on account of which adoption is
resorted to, he cannot inherit to the adepter, but remains a charge upon
him,fentitled only to maintenance”—citing Datt. Chand. sec. i, 14.
et seq.—Id. sec. vi, 4. Mit. on Inh. ch. 1, xi, 9 and note, and adding
“Qu, tam. Mr. Sutherland, translator of the Treatises on Adoption, being
of opinion that the adoption being void, the natural rights remain.”
The passage from the Mitdkshard ( i. xi, 9 ) is as follows : * He who is
given by his mother with her husband’s consent, while her husband
is absent, [or incapable though present] er [without his assent] after her
husband’s decease, or who is given by his father, or by both, being of
the same class with the person to whom heis given, becomes his given
son (dattaka). 8o Manu declares, “ He is cailed a son given (dattrima)
whom his father or mother affectionately gives as a son, being alike
by class] and in a time of distress ; confirming the gift with water.”

(b) * Alike not by tribe, but by qualities, suitable to the family
Accordingly a Ksbatriya, or a person of any other inferior class may
be the given son of & Brahmara.” As for this interpretation by Me-
@hétithi it is thus reconciled. Where, there may be no real legiti-
mate son, although as being inferiorin class the Kshatriya and the
rest are not entided to present the oblation of food, and water ; still,
their filial relation may be legally established, by reason of their being
beneficial in perpetuating the name, and the like ; but, as they are bene-
ficial in a small degree, they only receive maintenance.”

{¢)“ [ A man is bound to maintain his father......... ]« Alto one
adopted by him but who may prove disqualified for adoption.”

rd) * Kdtydyana declares this : “ If they be of a differént class,
they are entitled to food and raiment only.” Caunaka also “ If one of
a different class should, however, in any case, have been adopted asa
son, he should not make him participator of a share : this is the doc-
trine of Caunaka. By Ydjnavalkya also itis declared that one of the
sawe class presents the funeral cake, and participates in a sbare ; but
the filial relation of one of a different class is not denied ; and Ydska,
explicitly declares this : ‘A person of the same class must be adopted
as a son.” Such a son performs the oblations and takes the estate ;on
defanlt of him one different in class who is. regarded merely as pro-
longing the line. He receives food and raiment only, from the per-
son succeeding to the estate.”

(e) * 1t is declared, by an author in the following texts, that a son
given likewise who is of a different class, does not inherit. If onme of
a different class, should however in any instance have been adopted as
a gon, he should not wmake him participator of a share. This is the
doctrine of Cannaka.”



HoLLoway, J. :—How can there be an adoption in fact 1863.
when that tas not taken place which is necessary to consti= S f‘%
tute an adoption ? ‘of 1883,

Sadagopdchiriu : Suppose the case of an adoption of a
#on whose tribe is not that of the adoptive father.

Horroway, J. :—If a man marry another man's wife
not knowing her to be so, is that a marriage in fact ?

ScotLAND, C. J. :—In old times when the performance
of religious rites for the purpose of adoption was considered
of more importance, perhaps, than it is now, maintenance
may have been given to an invalidly adopted son in conse-
quence of the effect which was attributed to those rites.
1n a religious point of view, he fhay possibly have lost rights
in his natoral family. But it is hard to see how a man for-
feits his natural temporal rights by being adopted iuto an-
other family when such adoption is invalid. You must in
effect say here that though the intended adoption has never
gone beyond a mere expression on the part of the natural
father such as * I will give you my son,” that destroys the
:s0n’s right to inherit from him.

Sadagopdchdriu. 1fthe adopted son perform the fane-
ral rites of his adoptive father, this wounld disentitle him to
_ perform those of his nataral father, and to inherit his estate,
ScortrLAND, C. J. :—I doubt that. Suppose a man has two
sons and gives the younger son in adoption, and the adop-
tion tarns out invalid, and the elder son dies, why could not
the second son bring a suit to establish his right ?
Sadagopacharlu. I am not prepared to say.

HoLLowAY, J. :—* He knoweth not the law that kuow-
eth not the reason of the law.’

V. Rangachariu, for the respondent, the defendant.
The Court delivered the following

JUDGMENT :—The plaintiff in this suit as the adopted
son of Kistnaji Koneri Pandit, who it is alleged was the
adopted son of the defendant, a widow seeks to recover a
sum for the maintenance of himself and his adoptive mother.
The defendant denies the right of the plaintiff to recover.
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No donbt exists as to the valility of the plaintifs
adoption by Kistnaji Koneri Pandit. But at the original
“hearing it was proved by the record of the proceedings in
Original Sait No. 18 before the Subordinate Jodge (the
same being a snib by Kistnaji Koneri Pandit as adopted
son to recover frowm the defendant the property left by her
husband, to which the present plaintiff was a party), that
the alleged adoption by the defendant of Kistnaji Koneri
Pandit was, by the decree in the suit pronounced to be of
no validity, on the ground that thongh the forms and cere-
monies of an adoption appeared to have taken place after
the death of the defendant’s husband, the defendant had no
anthority whatever from her husband to adopt. The record
in Appeal Sait No. 41 of 1842 before the Civil Judge in
which the original decree was affirmed wasalso in evidence.

Upon this evidence both the Lower Courts have decreed
againsy the plaintiff deciding that, as the adopted son of one
whose alleged adoption had been held to be invalid ia law,
he could make no claim to maintenance from the defendant
through his adoptive father. And we are of opinion that a
right decision has been arrived at.

In reason and good sense it would seem hardly a matter
for doubt that where no valid adoption, in another words, no
adoption has taken place, no claim of right in respect of the
legal relationship of adoption can properly be enforced at
law. Bat in this case it was contended on the part of the
plaintiff (the appellant) that althongh Kistnaji Koneri
Pandit was precluded from all right to inherit in the family
of the defendant’s husband, yet that by reason of the forms
and ceremonies attending an adoption having been gone
through, the law gave him the right to claim maintenance
from the defendant, and that such right passed to the plain-
tiff as his son by a valid adoption, just as it would have
passed to his natural son. In support of this, reference was
made to Mr. Strange’s Manual, sections 120 and 197 ; Sir
Thomas Strange’s Hindu Law, 1, p. 82, and to the Dattaka
Chandrika by Sutherland, section 1, clanses 14, 15, and sec-
tion 6, clause 4.

Now the passagesin the two former works rest npon
the authority of the Dattaka Chandrika and the Mitaksha-
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ra on inheritance, chap. I, see. XI, clanse 9 ;(a) and having
considered what is to be found in these anthorities, we are
of opinion that no legal ground is afforded for the present
claim to maintenance. Mr. Strange iu section 119 of the
second edition of his Manxal no doubt states DLroadly that
a boy, after a gift made for adoption, cannot be re-admit-
ted to his family rights should his adoption “ not staud
good in law,” and that devoid of inkeritance, he has a claim
to maintenance. And an observation to the same general
effect occurs in a late jndgment delivered by Mr. Strange,
then a Judge of this Court, in the case of Ayyavu Mappa-
nar v. Niladatchi Ammal.(b) But Sir Thomas Strange’s
observations are confined to the adoption of one of a differ-
ent class from the adopter, and he pats the claim to main-
tenance on the ground that snch an adoption, while it di-
vests the child of his natural claims, does not entitle him to
all the incidents of an anexcepticnable adoption and enable
him effectually to perform those rights which are essential
to the right to inherit; and this in effect is supported by
the Dattaka Chandrika, section 1, clanses 14, 15. Where
however both the anthor and the commentators to whom he
refers, make the claim of adopted sons of a different class,
more expressly and distinctly to rest apon the grouund, that
althongh not gualified to present the oblations and perform
the rites essential to inheritance, they acquirea filial rela-
tionship, (as is there said) < by reason of their being benefi-
cial in perpetnating the name and the like : but as they are
beneficial in a small degree, they only receive maintenance.
“ See also the Dattaka Mimamsa, section 3.

The doctrine so laid down treats the adoption as one
that may be made and existing, and of validity for one of
the purposes of adoption according to Manu, quoted in
clanse 3 of the same section ; though not for the other pur-
pose of « the faneral cake, water and solemn rites.” How

(a) ** He who is given by his mother with her husband’s consent,
while her husband is absent [or incapable though present] or without
his assent after her husband'’s decease, or who is given by his father or
by both, being of the same class with the person to whom he is given,
becomes bis given son (dattaka). So Manu declares, “ He is called a son
given (dattrima) whom his father or mother affectionately givesasa
son being alike by class and in a time of distress ; confirming the gift
with water.”

(b) Supra, p. 45.
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far this doctrine now holds good as law we are not -called
upon to consider, as it has, we thiuk, no application to the
present case. Buat we may observe that there appears to be
nothing in the Mitdkshard to the same effect, and Sir Tho-
mas Strange in a note to the passage before referred . to,,
questions the claim to maintenance and says, ** Mr. Sather-
land, trauslator of the Treatise on adoption, being of opinion
that the adoption being void, the natural rights remain, and
applied to the presant case, this opinion of a very high an-
thority npou the subject is entitled to the more weight, that
it is clearly logical. If there was no adoption nothing can
have been acquired and nothing lost.

TIn the present case the qunestion does not tarn npon any
personal disqualification on the part of Kistnaji Koneri
Pandit, and we think the nataral rights of the plaintiff re-
main in law quite unaffected. In this case the authority of
the defendant’s husband was indispensable to the validity -
of the adoption relied npon by the plaintiff : without it
the absolute essentials of adoption for civil purposes, the
giviog and receiving, could not with any legal effect taken
place ; and it would be strangely inconsistent and unreason-
able, if the mere formal performance of certain cnstomary
rites and ceremonies counected with adoption, which as
regards the civil rights of the personal adopted, would probab-
Iy not be treated as necessary to its legal efficacy, (I, Sir
Thomas Strange's Hindu Law, 96 ; Veeraperumal Pillay
v. Narrain Pillay,(2) were held to confer the right to en
force maintenance by a civil suit. We think there is no-
thing in Hinda law which requires or would warrant such a
decision, and that as in this case there was no valid adopt-
tion by the defendant, the suit must fall.

This decision renders, it uwnnecessary to give any opinion
upon the other question argued at the bar, whether, if the
right to maintenance had existed in Kistnaji Koneri Pandit,
that right wounld as an estate have descended to his sons
natural or adopted.

Oar judgment therefore is in affirmance of the decree of
the Civil Court. The costs of this appeal will be borne by
the appellant.

Appeal dismissed with costs.
(@) 1, Btrange’s Note of Cases, 100,





