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APPELLATE JURISDICTION , ( a . ) 

Regular Appeal No. 21 of 18G2. 
VIRDACHALA NATTAN. Appellant. 
RAMASVAMt NAYAKAN and others '.Respondents. 

T h e asce r t a inment of t he amount of damages is a necessary prelimi-
n a r y to a decree under Act V I I I of 1359, sec. 192 for specific perform-
ance of a cont rac t aud paymen t of damages as an al ternat ive in case of 
non-per fo rmance . 

T h e application of the doctrine of specific per formance to partner-
ships is governed by the same rules a s those which govern it in other 
cases. 

T h e r e are only two classes of cases in which specific pe r fo rmance of 
an ag reement to enter into a par tnership has been decreed : first, where 
t he par t ies have agreed to execute some formal ins t rument which would 
con fe r r igh t s t ha t would not exist unless i t was executed ; secondly, 
w h e r e there has been an agrsement , which has come to an end, to carry 
on a jo in t adventure , and the decree that tho agreement is valid, p re fac -
ed by t he declarat ion tha t the contract ought to be specifically pe r fo rm-
ed, is made merely as the founda t ion of a decree fo r an account. 

I n j u n c t i o n granted to restrain a partner f rom excluding his co-partner 
f r o m the partnership-business, and f r o m doing any act to p reven t i ts 
being carried on according to the articles. 

TH I S was a regular appeal from the decision of E. ~\Y. 

Bird, the Civil Judge of Negapatam, in Original Suit 
No. 4 of 1862. The suit was brought by Rsfmasvami Nay a- °f 18t''2-
kan and two others against the appellant, and another to 
compel specific performance of an agreement iu Tamil, dated 
21st June 1861, by which the parties contracted to work in 
partnership an £bkari form of the ta'aluks of Negapatam 
and NdniMm, which was to continue for five faslis from 
fasli 1271 (A. D. 1861). The following is a translation of 
t b e agreement :— 
" Kaul entered into betioeen M. Ramasvami Nayakan, K. 

Vairamuttu Pillai, Velu Mudaliyar and Virdaehala 
Nattan, residing at Vilippalaiyan on the 27th June 1861. 
" A s Iv. Virdaehala Nattan obtained in a public sale the 

lease of toddy and liquor in the two ta'aluks of Negapatam 
and NAnilUm for five years from fasli 1271 to 1275 and gave 
j t to us, the said four persons at £ pangu each, and as we 
accepted the same, the affairs thereof shall be transacted by 
each of us upon his own responsibility in the maimer below 
described. 

(a) P resen t : Scotland, C. J . Stod Holloway, , J . 
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ISfiS. " Ramasvami Nayakfm should remain in Hie kachhari 
t ' l e village of Vilippalaiyan, and not only cause the 

of I8(ii money collected every day in the kasbil village, as also fa 
Kilvelur, Tiruvarur, Niinilam and Kuduvrtsal, to be en-
tered in the memo, of ready-money collection after it is ex-
amined by the shroff, and a balance sheet completed for the 
same every night, bnt also keep it in the chest, and at the 
end of the month, prepare a tukkadi account showing the 
whole amount so collected. He ah on Id pay off the kist oa 
the said two ta'alnks at the end of each month, and make 
payment to the establishment on the 5th of the following 
month. Honest and clever servants must be selected on ex:-
amination for employment in the kasha kachhahri and ia 
the godowns. The servants found guilty of fraud shall oa 
proper enquiry be punished either by fine or by removal, a? 
the crime may deserve, and new hands taken i-n their room 
The said Riliuasvami Nayakan should also attend to the 
ready-money income and disbursement. 

" Vein MudaliyAr will have to remain with (him) and ex-
amine the memorandum of ready-money collections made in 
the kasha, village and other places every day. He will also 
check the accounts kept by the shroff for the same, and 
sign the memos, of ready-money, and of the amount collected 
and the balance-sheet which will bear the signatures of the 
kuruppuand kaiyedi varnams and of the shroff. Ramasvami 
Nayakau also sliould sign every night the balance-sheet 
showing the amount in the chest under his custody. 

" K. Vairamuttu Pillai and Yirdachala Nattan shall ap-
point servants to collect money in Kilvelur, Tiruvarur, Nani-
lam and Ivuduvdsal ta'alnks, and in so doing, they should 
select on examination clever, honest and trustworthy servants 
to be in tbe godown in the kasbd village of Nanihim. They 
shall give strict orders to the k&ryagars, karnams and peons, 
who are appointed to collect money daily from the shops re-
garding the opening of the shops in the places mentioned in 
the list, and the purchase of jaggery aud other ingredients to-
prepare liquor in the godown. The money collected iu one-
day must be called for the following day in the local kach-
hahri, and as soon as all the collections are received, a parti-
cular memo, and balancessueet must be prepared and check-
ed ouce iu two days and sent to the kachhahri in the kasha 
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village of Velippolynra. If tiie karyagars, karnams and peons 1803. 
^pointed tor the collection of money shall he found guilty ' r ^ ' n T ^ C ' 
of fraud on proof, they may be punished by fine or removal of I8<i'2. 
as the crime may deserve. 

"Money should be received from the kachhahri in the 
VilyppoiyaiH village on the uth of every month, and distri-
buted amoug the servants on account of their wages for the 
previous month on their signiug the receipt prepared on a 
{taper for all of them, and as soou as the payment is over, the 
said receipt will be forwarded to the kasha kachhahri here. 

" The ready money collected in the kasba village must 
at first be brought and entered iu the accounts here, and 
then received for distribution among servants there. No, 
payment whatever shall be made out of such collection there 
previous to the registry of the same in the accounts here. 

" Mnchalkas shall be obtained from persons having toddy 
and arrack shops under drmlni or Sarkar management accord-
ing to the accompanying form, and forwarded to the kasbJi 
kachhahri hereof ; documents should be obtained from the 
servants employed for the collection of money, aud ready 
money security taken from the shroff. If these servants be 
found gnilty of fraud iu money affairs, an enquiry should be 
made into the matter, and if the fraud is proved, a report 
should be made of the same to authority who will punish the 
offender suitably." 

On the 20th July 1861, in consequence of a default ( for 
which none of the parties were to blame) in regard to the 
payment of the deposit-money for the N&nilam ta'aluk, the 
farm of the latter was re-sold by the Collector and purchased 
by the 2nd defendant, one of the contracting partners in 
the document A. The first defendant by his answer admitted 
that the agreement had been eutered iuto between the par-
ties, but submitted that A had beeu cancelled by the re-sale 
by the Collector, on the 20th July 1861 of theabkari farm 
of Nanilam ta'aluks, and that consequently there had never 
been a partnership between the plaintiff, the second defend-
ant and himself. The Civil Judge delivered a judgment 
from which the following is an exfiftket. 
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18 >3. " The question now arises whether this court can award 
the specific performance of the partnership contract sued for 

of 18')2 hv the issue of an injunction, the duration of which must be 
four years and whether the court can, in a suit of this nature 
whether neither a desolution, nor a partnership settlement is 
sought to be enforced, award compensation to plaintiffs for 
the past, and probable future breach by the first defendant 
ol his partnership agreement with them. 

" I t is clear that injunctions of the nature now sought in 
partnerships for a fixed term have been repeatedly granted 
by the courts in England in similar cases. (See pages 54 
55,56, &c., Collett on Injunctions.) The court in the exer-
cise of its jurisdiction as a court of equity appears bound to 
interfere to compel the first defendaut to refrain from a con-
tinued fraudulent violation of his contract, which if permitted 
may lead to the ruiu of the plaintiffs. The court therefore 
holds that the plaintiffs are entitled to a decree awarding 
then specific performance of the partnership agreement ; the 
first defendant being restrained by an injunction from the 
future violation of his covenant with the plaintiffs. 

" In regard to the damages claimed there is a greater 
difficulty. The plaintiffs are uot entitled to sue, prior to the 
final adjustment of the partnership accounts or a dessolut.ion, 
for the amount of profits they may have lost by the first de-
fendant's breach of his partnership agreement with them. 
No accounts of the partnership have beeu adjusted ; no ba-
lance struck, aud uuder the present circumstances the court 
holds that the plaintiffs cannot legally or equitably claim for 
compensation for past damage alleged to have been sus-
tained. 

"Nor indeed does the court find any credible or authen-
tic accounts or evidence on record which could afford mate-
rial enabling the court to assertain the amount of such da-
mage said to have been sustained already by plaintiffs. 

" The alleged future damages are even more uncertain 
and doubtful still. It is obvious that future profits on such 
partnership as that in issue caunot be calculated, with even 
the most, remote degree of certainty, and that a thousand 
contingenciesHmay arise (a tempest, a flood, a season of 
drought, pestileuce, the death of the contractors, the first and 
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second defendant s) which may convert possible profits into 1853. 
, , , * ' ' , , . . ,„ May 11. 

absolute losses aud even annul the partnership itself at any 
moment. °f 1862. 

The damages claimed therefore by the plaintiff's for past 
and future breach of the partnership-agreement cannot be 
granted by the court, iu the shape in which they are claimed. 

" The Court haviug decided that the plaintiff's are en-
titled to a specific performance of the partnership-contract as 
sued for, decrees the same accordingly against, the defendants, 
and resolves to issue an injunction directing the first defend-
ant to refrain from excluding tbe plaintiffs from the benefits 
of the partnership-agreement, and directing the said defend-
ant to conform the same in all particulars, the second defend-
ant in the manner admitted by him before this court ? Anil 
with reference to section 192 of the Code of Civil Procedure, 
the Court further directs that if the defendants or either of 
them fail to conform to their said agreement with the plain-
tiffs, they the said defendants or either of them do pay the 
plaintiffs as compensation the sum of rupees 15,000, fifteen 
thousand au amonnt which under all the circumstances of 
the case the conrt considers will be an equitable award as 
an alternative for-the specific performance now decreed. 

" The first, defendant will pay all the costs of suit in-
curred by the plaintiff's. Tiie second defendant is to bear 
his own costs." 

Sadagopacharla for the appellant, the first defendant. 
First; the appellant's admission of the partnership was ob-
tained under duress. Secondly, no consideration existed 
for tbe agreement. 

Mayne for the respondents, the first and third plaintiffs, 
contra. 

Sadagopacharla repl i ed. 

The Court delivered the following. 

J U D G M E N T :—This suit was brought for damages for 
the a,Heged breach of a partnership-agreement and for the 
enforcing of the agreement. 

I.— 44 
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1863. The first defendant (the appellant), -among other objec-
i t i o n s , denied the existence of the partnership-agreement and 

of 1862. of the amonnt of profits alleged to have accrued from the 
abkari contracts. 

The Civil Jndge found the partnership proved, decreed 
a specific performance of its articles, and by injunction 
directed that the defendants should not exclude the plaiutiff 
from the benefits of the contract, and decreed that they 
or either of them should pay rnpees 15,000 if they did. 

There can be no doubt of the existence of a partnership 
in point of fact. It has been solemnly admitted by the first 
defendant himself, and uo evidence whatever has been given 
of the allegation that the statement was made under dciress. 
Questions which a public officer, authorized to ask them, put 
to the first defendant elicited his answers, and such ques-
tions can in no point of view be regarded as putting an ille-
gal pressure upon the defendant. As to the argument that 
no consideration existed for the agreement, the mutual sti-
pulation and promises are a sufficient consideration. 

As to the defendant's allegation that in consequence 
of the difference between himself and the plaiutiff, 
the old contract has been surrendered by him and a new 
one taken, it is plain npon the evidence here that this would 
be so obvious a fraud that it can furnish him with no de-
fence to this actiou. 

It is clear, however that the alternative damages award-
ed must be disallowed. Section 192 of the Civil Procedure 
Code (a) applies to cases in which an action having been 
brought for damages for a breach of contract, the Court, with 
the assent of the plaintiff, decrees as an alternative that the 
contract be specifically performed. It is manifest that as a 
necessary preliminary to such a decree the amount of da-
mages is to be ascertained. In this case, supposing the na-
ture of the suit to admit of damages being recovered, there 
has not been the slightest evidence upou the point, and it 

( a ) This section enacts tliat " when the suit is fo r damages for 
breach of contract , if i t appear tha t the d e f e n d a n t is able to pe r fo rm 
the contract , tho Court with the consent of t he plaintiff m a y decree 
the specific per formance within a t ime to be fixed by the Court , and in 
such case shall award an amoun t of d a m a g e s to be paid as an al terna-
t ive if the contfac t is not pei fo rmed ." 



YIRUDACHALA NATTAN V. KAMASVAMl KAYAKKAN. 317 

would depend in a great measure upou an aceotfht of the 1863. 
partnersh i p-ttansaetioas. 1 R. A. iVo.TT 

There is another point upon which we think it neces- of 18^2. 
sary that the decree of the Conrt below should be modi-
fied, in order to avoid misapprehensions and difficulties that 
are likely otherwise to arise. Taking tiie judgment aud de-
cree together, the Civil Court appears.to have decreed ab-
solutely against the defendant specific performance of all the 
stipulations in the partnership-contract. This, we think,, 
should not be decreed. Specific performance is a branch of 
the jurisdiction of the English Courts of Equity, uot taken 
from the Roman law, and its application to partnerships is 
governed by precisely the same rules as those which govern 
it in other transactions. As is- stated in a book of autho-
rity (a), the natural remedy for a breach of an agreement to 
enter into a partnership is an action for damages ; and there 
exist only two classes of cases iu which the specific perfor-
mance of such, an. agreement has been decreed. 

I . Where the parties have agreed to execute some 
f o r m a l instrument which would confer rights which would 
not exist unless it was executed. England v. Curling (b) 
is- a ease of this kind. 

II.. Where there has been an agreement which has 
come to au end to carry ou a joint adventure aud the 
decree that the agreement is a valid agreement, prefaced 
hy the declaration that the contract onglit to be specifically 
performed is made merely as the foundation of a decree 
for an accouut. Dale v. Hamilton (c), is an iustauce of this 
class of cases. From the earliest to the latest cases upon the 
subject it will be found, we believe, that a Court of Equity 
has never made a decree for the specific performance gene-
rally of a partnership. Iu decreeing specific performance the 

(a) Lindle-y on P a r t n e r s h i p I I , 796, c i t ing Stocker v. Werhlerburn, 2 
K . & J . 393 : 26 L . J. Ch . 713. See t oo F r y on specif ic P e r f o r m a n c e 
18, 407, Sicfiel v. Mosenthal, 8 Jur. N. S 275, 797 et seq. 

CbJ 8 Beav. 189. See Buxton v. Lister, 3 Atk. 385 and Mr. Swanston'a 
note to Craushay v . Maule, 1, S w a n s t 513. " T h e p r inc ip le upon w h i c h 
a c o u r t of e q u i t y proceeds in a case of t h i s descr ip t ion , i s t h e s a m e a s 
t h a t w h i c h induces i t t o dec ree execu t ion of a lease u n d e r sea l , n o t -
w i t h s t a n d i n g t h e t e r m f o r w h i c h t h e lease was t o c o n t i n u e h a s a l r eady 
e x p i r e d . " L i n d l e y on P a r t n e r s h i p I I . 797, c i t i n g Wilkinson y. Torkinq-
ton, 2 Y. & C. Ex. 726. See too per Sir T. Plumer, M R , Nesbitt V. Me-
yer, 1 S w a n s t . 226. 

( c ) 5 H a . 369. S. C. on appea l , 2 P h i l . 2 5 6 . 
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1863. Conrt lias always to consider whether it can ^enforce the 
R A i y b T r w l l o l e the agreement, and where it cannot do so, this pe-

o/ 1862. cnliar relief will always be refused. Here it won Id be quita 
impossible for the Conrt to compel the parties to carry out 
their own positive stipulations : a decree for a specific per-
formance would therefore be a mere brntnm fulmen. 

As regards, however, the grautiug of the injunction the 
case is different. There is uo doubt that Courts of 
Equity interfere by injunction between parties where the 
conduct of the defendant, either by misapplying the monies 
of the co-partnership or by excluding from the business a 
partner entitled to joiu in it, is practically violating the 
partnership-contract. This will sometimes be grauted where 
the partnership is dissoluble at will, but always where it is, 
as the agreement in this case renders it, a partnership for a 
definite period. So upon the evidence in this suit, we think 
the plaintiff is equitably entitled to an injunction to restrain 
the first defendant from doing anything to exclude the 
plaintiff from participating iu the contract and benefits of 
the partnership under the agreement. The decree ought, we 
tliiuk,to declare that the partnership is a subsisting partner-
ship for the period specified in the agreement and that the 
defendant is enjoined not to exclude the plaintiff from the 
exercise of bis rights under tbe said partnership. The con-
duct of the defendant renders it necessary that he should 
pay the costs of this appeal. 

Tiie decree of the Court will be, to reverse so much of 
the decree of the Civil Judge as awards rupees 15,000 com-
pensation, and so much of it as appears to decree a specifics 
performance of the partnership contract. Declare that a 
partnership for four years subsists under the agreemeub 
dated 28th June 186!, also restrain the defendant by in-
junction from excluding the plaintiff from the partnership-
business and from doing any act to prevent it bciug carried 
ou according to the articles. 




