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A melkdnamddr cannot eject kdnamlar or his assignee before the
expiration of twelve years from the dato of the kdnam.
FPVHIS was a special appeal from the decision of H. D.
Cook, Civil Judge of Calicut, in Appeal Snit No. 492
of 1860, affrming, substantially, the decree of the District
Mnnsif of Brudld in Original Suit No. 20 of 1857.

That suit was brought for the restoration of lands origi-
nally the janmam property of the first plaintiff, which he as-
sgned on kanam mortgage to the first defendant in 1847,
and of which, in 1835, on the latter refusing to make a
farther advance of money on the sedrity of the property,
he transferred the right of possession by a melkdénam deed
to the second pla{ntiff. The second plaintiff according-
Iy sued in virtue of this transfer, for the recovery of the lauds
in question with arrears of net rent, on payment of the
value of the mortgage and improvements.

The seventeenth defendant pleaded that in 1836 he had
obtained a legal assignment of the first defendant’s kdnam
claim, and that the second plaintiff had no title to eject him
from possession.

The District Munsif passed jodgment in favonr of the
second plaintiff as respects possession of the lands with ar-
rears of rent from the year 1853-36. On appeal this decree
was substantially confirmed by the Civil Judge.

The seventeenth — defendantt, preferred a special appeal
against the Civil Jndge's decree. ’

Mayne, for the special appellan, the seventeenth -de-
fendant. The first defendant, and therefore the seventeenth
defendant who claimed under bim, had a right to hold the
kanam for twelve years, of which only seven had expired at
the date of the transfer to the second plaintiff.

(@) Present: Frere and Holloway, J. J.
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FRERE, J.:—It is admitted in this case that the first S. 4. No. 129,

defendant held nuder a kénam mortgage of the year 1847 ;
and the seventeenth defendans, who obtained an assignment
of his claim, was therefore by the law aud usage of Malabar,
entiled to remain in quiet and unmolested possession for
the remaindar of the term of twelve years to be calculated
from the date of the mortgage of 1847. Conseqnently
in 1857, when tne present suit was filed, neither the firet
nor thesecond plaintiff had any cause of action against the
seventeenth defendant as respects the recovery of the lands,
and we must pronounce that the decree of the Civil Judge is
so far not sustainable. With the award of the arrears of
rent payable by the seventeenth defendant, we see no ocea-
sion to interfere.

We shall therefore modify the decree of the Civil Judge
to she abdve extent, and pronounce the plaintiffs to be enti-
tled to recover their ecosts from the seventeenth defendant
in proportion to the amouut allowed.

Horroway, J.:—Twelve years from the passage of the
kanam of which the seventeenth defendant is the assignee not
having elapsed, it is quite clear that the plaintiffs have no
title to the immediate possession of the land. The princi-
ple of recent decisions of this Court that the right to twelve
years’ enjoyment is not repealed by the non-payment of
rent are in accordance both with the old customs of Mala-
bar and with the principles of general jurisprudence which
govern a contract of the nature of kdnam. I abstain from
giviag an opinion upon the effect of such negligent dealing
with the property asis caleulated permaneutly to impair its
valne. The findings of the lower Courts upon this matter
are much too vague to permit of an opinion whether there
was any negligence whatever. Confining myself to the
ground taken by the lower Counrts, I quite concnr with the

judgment of my brother Frere.
Appeal allowed.
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