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APPELLATE JURISDICTION. (&)
Regular Appeal No. 19 of 1862.
AvLAcAIYA TIRUCHITTAMBALL  ..icievvnvenininne Appellant.
SAMINADA PiLrAT and others...........o...... Respondents.

The mirdsiddr is the real proprietor of mirdsi land, but ryots may
be entitled to the perpetual occupancy of mirdsi land, subject to the
payment of the mirdsidar’s share, but such tenure generally depends
upon long established usage and must be proved by satisfactory evi-
dence.

Where the words of an agreement are plain and unambignous, they
should not be explained away by extrinsic evidence, and still less by
mere reasoning from probabilities.

HIS was an appeal from the decision of G.T. Beauch-
amp, the Civil Judgé of Tanjore, in Original Suit No. §
of 1859. This suit was brought by the plaintiff as dharma-
karttd of the Cri Panjanadicvarasvdmi pagoda at Tiravadito
recover two-thirds of certain ldkhirdj lands called Parittik-
kaudi and Karuppur in the ta‘aluk of Tiravadi with svédmi-
bogam and produce from the defendants, by virtne of an
agreement in Tamil made in April 1831 between them and
the Government thean in charge of the pagoda property. The
following translation of the agreement (marked A) was
filed in the Civil Cours.

“Taram muchalkd (agreement) execnted in April 1831,
to the Honourable Company’s sarkédr, by us Subba Pillai,
Kuttaiya Muppan, Motte Muttu Muppan, Pachaiya Map-
pan, Sevaga Karappa Muappan and Ellaiya Perama Muppan,
6 in all, the ulavadi kdnikkndi (ryots entitled to cultiva-
tion) of the sarvamdniyam villages Parittikudi and Karap-
pur, attached to the pagoda of Cri Panjanadicvara Svémi, a
Tiravadi in the ta‘aluk of Tirnvadi, with our consent to
the taram paisal (settlement) about she said villages.

“The following are the nanjey arable lands of the said’
villages, according to the sarvey in fasli 1238. Parittikkadi
consists of 5 velis, 18 maus and 23} gnlies of nanjey one-crop
lands, and 6 velis, 1 man and 34§ gulies of two-crops lands,

in all 12 velis, 8 maus and 57§ gulies. Karappur consists of
5 velis, 18 maus and 31} gulies of nanjey one-crop lands, and

. 3 . .
1 veli, 1 man and 71y, gulies of two-crops lands, in all 7
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niat Qf 19 velis, 8 maus and 61y gulies of nanjey one-crop of 1362,
and two-crop lands. The punjey lands ot Parittikkadi are

31 .
14 maus, and 485 galies, and those of Karuppur are 3 mana

and 84% galies, amounting in all to 18 mans and 3335 gu-
lies. Total nanjey and punjey lunds are 20 velis, 6 mauns and
9544 gulies. The * kdval varnmgnam” (watching-fee) pay-
able thereon to the sarkédr is Rupees 29-3-4% for Parittikkuo-

di, and Rupees 1(3»-4-11%~ for Karuppur, amonnting in all to

Rupees 45-7-5%— for both the villages. We shall pay the
said amonnt to the sarkédr; and ezclusive of the ryot’s share,
svatantram (prequisites), &c., we shall from fasli 1240 con-
tiane paving for ever to the said pagoda an annual svgmibo-
gam (rent) of 750 pons, being the valne (at 33 panams per
kalam, the yjamdbandi price of the said mégdnam) of 1,535
kalams of paddy for Parittikkndi, and 865 kalams for Karup-
pur, in all 2,400 kalams of paddy for both the villages and
also for the puujey lands,11 pons and 9 panams for Parittik-
kudi, and 3 pons and 1 panam for Karappur, in all 15 pona
for the punjey lands, making a total of 765 pons or Rupees
1,190-0-0, for the nanjey and punjey lauds. We shall pay
the sarkdr kdval varwwdoam  (warchivg-fee), according
to the terms fixed for the same. The following are the terms
for the payment of the svdmibogam (rent) to the pagoda,
viz.. Rupees 66-15-4 on th 3th November; Rupees 133-14-8
on fhe 5th December; Ropees 133-14-8 on the 5th January;
Rupees 83-8-0 on the 5th February 3 Rupees 171-0-0 on the
5th March ; Rupees 256-8-0 on the 5th  April ; Rupees 213-
15-6 on the 5th May; and Rupees 128-3-10 on the 5th June;
in all 8 terms for the payment of the svdmibogam (remt),
Runpees 1,120-0-0 to the pagoda. As we have thus agreed,
we shall.so long as the said villages are in our possession, pay
the sarkér kéval varnmdovam (watching-fee) uccording to
the terms fixed for the same, and the svdmibogam {rent) to
the pagoda accovding to the foresaid terms, the portion for
the kadappu and kar lands within the end of Jannary, and
the other portion for the sambé and pisdnam within the end
of June, and obtain receipts for the same. If in default
thereof, there should be any arrears, they may be realized by
attaching and selling at anction a proportionate portion of
our estates. If garden-crops, such as betel, plantain-trees,
sugar-cane, tobacco, onions, garlicks, &c., should b cultivated
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in the nanjey or puuvjey lands of the said villages, in any

B4 N, igyear by means of irrigation, we shall submit to the sarkér a
of 1862,

trae account of the same for the year in which sach cultiva-
tion may be held, and pay the revenue proportionate thereto.
If we should cnltivate any of the waste-lands of the said
villages, we shall pay the revenue of those lands for the year
in which they may be so cultivated. As to the supply of
servants for the repair of the said villages, we shall act ac-
cording to the customs that prevailed hitherto ; and we shall
onrselves condact the kadimarammatta (repairs by ryots),
&c., necessary for the said villages. As to the snpply of ser-
vaaots to bear the “ edupadi sdmén ™ (things in freqnent nse)
during the daily and auvaounal festivals, and those calied Pan-
chaparvam of the said pagoia,we shall carefully and withont
delay supply the servants, &c., as usnal. If auy loss shounld
arise in any year in consequence of inundation or draught
caused by Divine agency, the sarkdr should inspect the same
and makea reasonable rewission as usual. If we should
cultivate any tdladi lands of the said villages in addition
to those mentioned in this muchalkd (agreement), we shall
pay the tdladi revenune proportionate to those lands. Thus
is this taram muchalkd (agreement) executed with our free
will and consent to act up to the above terms. The svami-
bogam (rent) having been ecttled at 2,825 kalams of paddy
according to the taram (sort), (we) the ryots contended,
that the said amount could not be realized, and that we wounld
not agree to the same; and thereupon it has been settled at
2,400 kalams of paddy per anoum. If asy body should
hearafter put in darkhdst (application), and offer more than
the said amount, we shall either undertake to pay such
(larger) amonat if we chose to do so, or otherwise. give up
the said lands to those who shall offer a larger amouat. Thus
is this taram muchalké (agreement) executed with our free
will and consent.

(Signed) SusBa Pirrar.

( » ) EKurTaiva MUpeaAx.

Mark of Morre Murtru MuPPAN.

. SEvaGA Karrarpa MuppAxw.
" Pucuaiva Murppan.
Ervaiva PERuMA MUPPAN.

(Sig"ned) N. W. KINDERSLEY,
Civil Judge.”
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% Jarger l#ndlord’s share having been offered, the defend-

gts declined to pay the same, contending that they possess-——r—

®&an hereditary right to the perpetnal tenure of the lands
in dispute, and that the true construction of the agreement
A was that the landlord’s share alone was to be surrendered
in case of failure to pay such larger sum as any third party
might have agreed to pay. The Civil Judge held that the
defendants possessed the hereditary right of occupauncy
which they set up, and that the agreement A could not mean
that they should surrender soch right. He decreed, how-
ever, the payment of the advanced rate from the season next
after that in which it was first demanded.

_ Theiplaint,iﬂ' now appealed against this decree for the fol-
lowing reasons amongst others.

1. Becanse the docnment A is binding on the defendante
and the Court below has placed a wrong construction upon
it.

“ II. Because, be the defendants whatthey may, and their
tenure what it may, they have voluntarily contracted togive
the plaintiff possession npon certain coutingeuncies, which
contingencies it is admitted have happenced ; that is to say,
& higher rent has been offered and the defendants have de-
clined to pay the same.” ‘

-Norton for the appellant, the plaintiff.

Branson for the respondents, the first, second, fifth and
eeventh defendants.

The Court delivered the following

JupGMENT :—This was a snit bronght by the plaintiff, as
trustee of a pagoda, to recover certain lands from the defend-
ents, in virtue of an agreement made by them with Govern-
ment when in charge of the pagoda property. The grouand
was that a larger sum as landlord’s share had been offered
by a third party, and that the defendants had refused to pay
it

The defendants did not deny that they had refused to pay
a larger landlord’s share, bat contended that they. possessed
an hereditary right to the perpetnal tenure of “these lands,
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mlf&szs and that the true construction of the agreemeat sued apon
AN 75— Was that the landlord’s share alone was to be surrendered in
if 1862.  case of failure to pay such larger sum as any third party might
have agreed to pay. :

The Civil Judge decided that the defendants possessed
the hereditary right of perpetual enltivation for which they
contended, and that the troe meaning of the agreement conld
not be that the defendants should surrender such hereditary
right. But he decreed the payment of the enhanced rate
from the season subsequent to that in which it was first de-
manded.

It is indispntable that there is such aright of ocenpancy
as that for which the defendants contend. The mirdsiddr
being the real proprietor ef the land, there are instances of
the possession by ryots of a title to the perpetnal occnpancy
of lands subject to the payment of the mirdsidar’s share, to
be ascertained by refereuce to the class of land and the
amount derivable from neighbouring lunds of the same class,
This tenure, however, depends for the most part upon loug-
established naage or custom aund should be proved by satis-
factory evidence. Where, too, it exists, the rights incident
to it are well understood, and the 1ere existence, as in this
case, of a specinl agreement defining the terms of the ryote’
holding is in itself opposed to the title which the defendants
in this case have asserted. The wuse of a particular term in
revenue-accounts does not afford any very strong argnment
either on the oue side or on the other. There is great laxity
in the use of these revenue-terms, and it will be found that
those employing them often attach no very definite ideas to
them. We should, however, feel some difficulty, upon the
evidence property receivable in this case, apart from the
terms of the special agreement in 1831, if it were necessary
for the decision of the case precisely to determine the rights
possessed by these defendants previously to the time when
such agreement wan» entered into by them. But we think

that effect mnst be given to that agreement, and that apon
& proper construction of its terms the plaiotiff is entitled to
succeed. The'execntion of the agreement is admitted. It
is not alleged that it was made in circamstances rendering
it impeachable. On the contrary she contention of the de-
fendants is merely that on its ture constraction the plaintiff
is not entitled to the relief songhb.




AEAGAIYA TIBUGHITTARBALR ¥ SXMINADA PILLAIL

Rhe troe " eonstroction of the agreement depends upon
theiordinary meaning of the words nsed, and if those words
weplain and unambiguoous, it is quite clear that they must
not be explained away by extrinsic evidence, and still less
by mere reasoning from probabilities. There is no duty of
a eourt of justice more imperative than that of upholding
contracts into which parties have voluntarily entered under
no mistake of fuct. The agreement recites that Government
wad the ryots being at issne as to theshare payable by
the ryots holding these lands, a certain rate had been fixed
and that the ryots agreed to pay it for ever. The ryots for-
ther covenanted that in case of an additional sum being
offered by any one else, they should have the option of pay-
ing that enhanced rate, or if they declined that they should
surrender the launds to the officrer of the higher rate.

The argnment that the only thing to be surrendered was
the landlord’s share is quite inconsistent with the stipula-
tion that the lands are in case of refusal to be surrendered.
It is manifest that if the result of their failare to pay the
enliahced rent was merely to be a recarrence to an annual
rent determinable by custom, very different langnage would
have been employed. There can be no words more inappro-
priate to the expression of such a stipulation than those here
ueed ; while no words can be more appropriate to the expres-
sion of the meaning for which the plaintiff contends.\In sum-
ming up the terms to which they had agreed, the ryots say
that “so long as the villages shall remaiu in their possession,”
they will pay certain dues. These words plainly poiat to
the contingency of cessation to be enjoyed and followed, as
they are, by wordsdistinctly specifying the circumstances on
which that contingency shall arise, there can, we thiuk, be
no doubt that the trne meaning of this agreement is, that on
an enhanced rent being offered, and the ryots refusing to
pay it, they are bound to surrender the lands to the person
so offering. The decree of the Court will therefore, be, in
modification of that of the Coart below, that the defendants
parrender these lands to the plaintiff with rent at the rate
decreed by the Civil Court.

We think that the defendaunts must also pay the costs of
the appeal.
Appedal aMowed.

Wk
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