BUBB&YA-¢: YARLAGADDA: ANKINIDU,

Alayne for the petitioner, cited an nureported decision

of the 1ate Madras Sadr ¢ Ad&lat in Civil Petitions Nos. 203s

of 1862, and 230 of 1862, on 11th Angust 1862, where it was

held that the discovery of new evidence was ou ground for
appeal ia the Sadr ‘Addlat : that the application for review
should be addressed to the lower court, but that the Sade
Adalt will sanction such application.

Sadagep-ilackirin for the defendant.

Per CuriaM.—We are not inclined to follow the deci-
siou cited by Mr. Mayne. This application appears to us
unneces-ary. If section 376 can be construed so as to admit
of the right to & review ot judgment in the present case (a
point ou which 1t 18 unuecessary to give an opinion), we
think that the Coart in which the petitioner brought his
it is the proper Court to apply to. The refusal of the pre~
sent petition will of course not prejudice the right (if any)
to make sach application.

Petition dismissed.

——

APPELLATE JURISDICTION. (a)

Regular Appeal No. 38 of 1861.
SuBnAaYA and others......ccoovvueiiiniinans, . Appellants.
YARLAGADDA ANKINIDU...cvernveneanenn <. Respondent.

When an island was formed in a river, the lands adjacent to the
banks of which were part of a zamindéri :— Held, that the island waa
not the waste land of any village or a portion of the holding of any ryots
in the zamindari , but that the Zamindar possessed in it all the incideats
of ownership, including the power of making leases.

HIS wasa regular appeal from the decision of C. R.

1863.
March 12.
iv. P. No 141

of 1862,

1863.
March 12.

Pelly, the Acting Civil Judge of Masalipatam, in Ori- E. 4. No. 38

ginal Suit No. 47 of 1857.

Mayne and Sloan for the appellants, the first and se-
cond defendants.

Riminuja Ayyangdr for the third appellant, the third
defendant.

Norton for the respondent, the plaintiff.
(o) Present : Strangs and Holloway, J J.

of 1861.



1863,

Murch 12.
"R A No. 38

of 1851,

MADRAS HIGH COURT REPORTS.

The facts and argnments sufficiently appear from t he
following

JupoMeNT :(—The suit was brought to eject the defend-
ants from certain lands situated in the Tarakapallam lanka,
an island allavially deposited in the river Kistna. The plain-
tiff alleged shat the defendants held under a lease from one
Rdm Dds his lessee.

Tiie detendants denied the holding under Rém Das,
alleged o holding directly nuder the plaintiff und contended
that plaiutiff was entitled to the Zaminddr's share only, and
conld not eject them as long as they paid it.

The Civil Jadge decreed for the plaintiff, considering
the lease under Rdam Dds proved.

It was not, as indeed it coald not be, denied that the
property in the land in guestion resided inthe plaintiff. But
it was argued that, althongh the plaintiff had an election
whether he would let this land to the defendants, that have
ing exercised his election he was bound perpetunally to renew,
and conld not eject the defendants, and the defendant’s coun-
sel referred to section 8, Regunlation V of 1622(a).

It is nunecessary to give any opinion whether thre view
of the Civil Judge that the defendants held ander Rdm Dds
is or is mob correct, althongh with exhibit XXX before us
(*account shewing the amount of kist collected and remit-
ted to the Zaminddr by the karanamsin 1265 (A. D. 1855-56)
on Turakapallam laoka, which was rented by Rdm D&¥)
it would be almost impossible for ns to say that we are sa-
tisfied that he is wrong.

It is also wunecessary to give any opinion upon the
constroction of the Regulation, for the case is determinable.

fa) This section enacts that

First. The lands of under-farmers or ryots shall not be granted to
other persons by proprietors or farmers under the provisions of sec.10,
Regulation XXX of 1802, until such proprietors or farmers shall have
made application to the Collecor and obtained his leave for that purpose.

Second. If the collector on examination find the rates of the patta
tendered by the proprietoror farmer to be just and corrvect, the under-
farmer or ryot shall be ejected under the Collector’s order, unless he as-
sent to the terms; but if the rate shall exceed the just rate prescribed,
an order shall be iss:ied by the Collector to the proprietor or farmer pro-
hibiting the ejectment, and requiring the issue of a pattdi within one
month from the delivery of the ovder to himn, under penzity for delay
as provided insection 8, Regulation XXX of 1802.



SUBBAF¥A v. YARLAGADPA ANKDNIDU. WY
sin » manner perfectly satisfactory to our minds from the _1863.
eontract between the parties Marck 12.
P . R 4.No. 88
The ieland deposited, until some act was done by the__of 186L

Zamind4r, was not the waste land of any particular village,
and still less was it a portion of the holding of uny ° particu-
lar ryots. It rather resembled an entirely independent pro-
perty over which the Zaminddr possessed all the incidents
of ownership. He might either let it or retain it. He let
it to the defendants, and they agreed to take a lease for four
years and to abandon the land at its conclusion. The pro-
position of the learned conunsel for the appellantsis that it
matters not what the provisions of the contract between the
parties, they are clearly snbject to the incidents of perpetunal
tenewal—that the Zamindér may not terminate his will,
though the tenants may. Whether a special contract even
for land which was the waste of the village of the lessees
could be construed in this unexampled manner it is unneces-
#ary to determine.

We are clear]y of opinion that thisis & simple question
between lessor and lessee, and that the relation of Zamindér
and ryot is wholly accidental.

It is therefore the sigpple case of a lease for four years,
and the defendants, at its termination on refusal when re-
quested to surrender, became either wrong-doers or tenants
at-the option of the Zamindar.

- We are clearly of opinion that the decree of the Civil
Judge is in all respects right, and we affirm it with costs.
Appeal dismissed.
Note.—See Inst. lib. II. tit. I. 22 ; D.xli. 1. 7. 4. 3.

And see Mt. Imam Bandi v. Hurgovind Ghose 4 Moo, I. A. C. 403
Dosv. E. 1. Co, 6 Moo. I. A, Ca. 267.
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