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APPELLATE JURISDICTION. (a)
Special Appeal No 63 of 1862.
NILAYATATCHY ..o vitieiinen s wevaveiincnnsnnn. dppellant.

VEFRATACHALAM MUDALIL....ov ivuninnrane.n. ReSpondent.

Wher anissue has been directed and the finding and evidence re-
turned, aspecial appellant cannot take an objection geing to the merits
which otherwise would not properly be open upoun special appeal.

Sec. 25 of Act XXTIL of 1861 gives no rights inconsistent with’
Sec. 372 of Act VIII of 1869.

HIS was a special appeal against the decree of E. W.

5 4 No 63, A Bird, the Acting Civil Judge of Negapatam, in Appeal

‘qc 1852,

Suit No. 132 of 18681, affirmiug the decree of the District
Mouausif of Trangnebar in criginal Sait No. 18 of 1859.

The question raised in the original sunit was whether a
sale of family-property had been made without the cousent

of the plaintiff, a co-sharer, and whether therefore such sale

was invalid to the extent of his share. Ou a former hearing
the High Court directed an issue, the findiug on which was
retnrned with the evidence. To this finding the appeliant,:
the first defendant, filed a memorandam of objection on the
gronad that the Civil Judge ought nader the circnmstances
in evidence to have found acquiescence on the part of the
plaintiff. The question now was whether the special appel<
lant could oa the evidence and finding take an' objection
going to the merits which otherwise would not properly be
open upon special appeal ?

Branson tor the special appellans, the first defendant
There has been an issne directed to the Civil Counrt: the
finding thereon has been returned together with the evi-
dence: such finding and evidence has become part of the re-
cord: I am therefore entitled, nnder Act VIII of 1359, Sec-
tion 354, to take an objection going to the merits. That section
enacts that *“if the lower court shall have omitted toraise or
try any issne, orto determine any question of fact which
shall appear to the Appellate Couart esseutial to the right
determination of the suit npon the merits, and the evidencs
upon the record is not sufficient to enable the Appellate

Jonrt to determine such issue or question of fact, the Ap-
pellate Court may frame an issue or issues for trial by the

(e) Presont : Scotland, C. J and Frers, . J.
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Beewer Court, and may refer the same to the lower Court for

##sil. Therenpon the Lower Court shall proceed to try sUChTS—.—A. No 63

mmne or issaes and shall retarn to- the Appellate Court its
mnding thereon, together with the evidence. Suach finding
and evidence shall become part of the record in the suit and
sither party may, within a time to be fixed by the Appellate
Coart, file a memorandum of any objection to the finding :
and after the expiration of the period so fixed, the Appellate
Court.shall proceed to determine the appeal.”

ScotnanD, C. J.:—This is a special appeal, which only
Eies on the gronnds mentioned in Section 372 of the Code of
€ivil Procedure, namely, on the ground of the decision ap-
pealed from being contrary to some law or nsage having
the force of law, or of & substansial error or defect in law in
the procednre or investigation of the case, which may have
produced error or defect in the decision of the case upon the
merits, and on no other ground. It is clear that if Mr. Bran-
aon's coustraction were to be npheld we should be indirectly
getting out of the effect of that provision. He says that as
there has been an issue directed to the Civil Court, and tha
finding thereon has been returued, together with the evi-
dence, and sach finding and evidence have bacome part of
the record, he is entitled, nuder Section 354 of the Civil pro-
cedare Code, to take the objection that the finding is coutrary
fo the evidence. But to that extent the provisions contained
i Section 354 ouly relate to general appeals, and the special
appellant in the present case caa. clearly not avail himself of
threm. Then there is Section 25 of Act No. XXIII of 1861,
which proviles that when the application for the admission
of a special appeal is correctly drawn up, it shall be regis-
tered as therein mentioned, and the case shall proceed in all
other respects as a regular appeal, and shall be subject to all
the rales therein before provided for snch appeals so far as
the same shall be applicable. But i is clear that this section
is to be read in connection with the provision relating to the
grounds of special appeals. The application, it is expressly
Pprovided, mnst state some ground on which a special appeal
will lie under Section 372 of Act VIIL of 1359: And on the
whole it is obvions that no rights are given by Sectiou 23 of
et XXIII of 1861 which are inconsistant with Section 373
of the former Act. We must therefore now confine ourselves
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ta sach objection, if any, as are made consistently with that

~8 4N, g3_section: Mr. Branson grants that the Civil Judge’s decision is
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not contrary to law or usage, and that there has been no sub-

stansial error or defect i law inthe proceduare or investign-

tion of the case; and we must acerodingly dismiss this appeal.
FrErE, J. concurred.

Appeal dismissed.

APPELLATE JURIDICTION. (a)
Special Appeal No. 576 of 1861,
N&yan Mann1 and others.............dppellants.

GODA SHANGARA.... v ceneniine.. Respondent.
Before the enactment of Act VIII of 1859, a suit could not be

brought for a mere declaration of title without consequential relief.
A suit cannot be brought against several defendants to eject one
and to obtain a declaration of title aguinst the rest.
HIS was a special appeal fron the decision of E. Cullin,
the Principal Sadr Amin of Cochin, in Appeal Suit
No. 128 of 1857, affirming the decree of the District Munsif -
of Vellanjode,in Original Suit No. 35 of 1855. The snit was
bronght to eject one defendant, the 108th who did mnot ap-
pear, and to obtain a declaration of riiht against the two
hundred and twenty-one others. The Muusif and, on appeal,
the Principal Sadr Amin decreed for the plaintiff. Eight of
the defendants now specially appealed.

Branson (Sadagopichirly aud Rdjagopulachdariu with
him) for the appellants.

Norton (Karunigara Menavan with him) for the res-
pondent, the pluiatiff,

A written judgmeast, from which the following is an ex-
tract, was delivered by

S1rANGE, J.:—At the period when this suit was brought
no law existed sanctioning suits for mere declaration of title
withont prayer for consequential relief. Upon this grouad
alone that part of the action with which we are now dealing

(a) Present: Strange and Holloway, J. J.





