MOHIDIN V. MUHAMMAD IBRAHIM.

ORIGINAL J URISDICTION. (a)
Original Suit No. 44 of 1862.
MoRDIN against MUHAMMAD IBRABIM and others.

In a Toreclosure-suit in whicha A was plaintiff and B, C and D
were defendants :— Held, that A was estopped by a previous verdict
on the point in issue in an ejectment in which C and D were plain-
tiffe and A was defendant.

HE plaintiff claimed ropees 10,485-12-5 due on a mort-
gage of ten houses in Black Town, dated the 28th of

September 1861, and made by the defendant Mnhammad
Ibrahim, to secure re-payment to the plaintiff of 10,000 ro.
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pees within one year and on a rent-agreement of the same.

date ; and that in default of payment the defendant should
be foreclosed.

On the 15th of Jannary 1862, the defendants DeSouza
and Cammiade, having obtained a verdict in the late Sapreme
Court against the mortgagor for rapees 15,098, caused the
Sheriff of Madras to seize and sell the mortgaged premises
under a writ of fieri facias, and brought them all, with the
exception of one house No. 1 in Mira Labbai Street. And
on the 6th of April 1862 they commenced an action of eject-
ment in the late Snpreme Court at Madras to recover one of
the honses which they had so bonght, and which was then
in the possession of a tenant of the mortgagor’s. The plain-
tiffs Mohidin was let in to defend, and upon the trial of the
action he claimed title to the house as mortgagee in posses-
-gion and produced the instrament of mortgage in snpport
of that title. Mohidin falled to establish the gennineness
of his mortgage and a verdict was accordingly found for
DeSouza and Cammiade.

The first issue in the present suit was whether the mort-
gage was genuine. The second was whether under the cir-
cumstances the court was precluded from taking cognizance
of the suit by section 2 of the Code of Civil Procedure.

That section provides that « the Civil Conrts shall not
take cognizance of any suit brought on a cause of action
which shall have been heard and determined by a Court of
competent jurisdiction in 8 former suit between 'the same
parties, or between parties under whom they claim.”

(a) Present : Scotland, C. J. and Bittleston, J.
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The proceedings in the former action were pn$ in.

o 8 N, i1~ The Advocate General (Norton with him) for the plain-

of 1362

tiff, referred to the note to the Duchess of Kingston’s Case
in 2 Smith's Leading Cases.

Branson (Arthur Branson with him) for the defendants,
contended that the plaintiff was estopped by the judgment
in the former action.

Scorranp, C. J :—It will be best to amend the second
issne, Let it stand thus : whether or not by reason of the
former judgment the plaintiff is estopped from having the
present suit heard aund determined.

The amendment was accordingly made.

Scorraxp, C. J :—We are clearly of opinion that the
poiut iu issue as to the mortgage wus decided in the former
action. No proposition of luw i3 more firmly established
thao that when in a former suit the parties were the same,
aud appeared in she sawe capacity, and the same point wus
in issne; the judgment ou such poiut is conclusive on those
parties. It is not necessary that the form of action shonld
be the same in cach case. Nice questions were raised under
the okl system as to whether the beuefit of an estoppel wus
waived a party whodid not plead it when he had an op-
portunity of doing so.  But here of conrse all question on
this score is got rid off by the issne on record.

The facts of the present casc are that the present second
and third defendants were the plaintiffs in the {ormer ace
tion respecting one of the ten hounses compris=d in the pre-
seut suit.  In that action the present plaintiff was a defend-
ant: the same mortgage was set up as in the present cuses
the present plaintiff claimed as mortgage nnder that ivstra-
meut; anl the Conrt gave judgmens to the effece that the
docuiment in question was not genuine,

Now nine other honses are in lirigation, but anlder
precisely the same cluim of right sct np in respect of rhe
self-same morrgage.  Consequently  as besween Mohildia
ou the one part and DeSonza and Cammialde on the other,
the identical poine has been adjudged and mnst be cousiders
ed to be so as regards the uive houses. As regards thsa
houses, therefure, the plea of estoppell is established. The



BRASS %. TIRUVEXGADA PILLAL

Advocate General contended that the fact of another name
being introduced as a party, distinguished the pres mt case-
from others.  Bat that cannot be soin this case.  Ocherwise
every cace of estoppel by judgment duter purtes might be
gotrid of by inrroducing a man of straw as a plaintiff or
defendant in the subseqnent suir.  Iere the additional party
is the alleged mortgazor who makes no defence, sud the
mortgage being iavalid, the osher defendants are adwmictedly
entitled to the nine honses as Lis execution-creditors.  As to
the tenth ‘house the case is admitted by the fiest defendant,
and the plaintiff must have a verdict forit. The defendants
DeSotza and Cammiade are eutitled to a verdict as to the
remaiuving nine.

The second and third defendants will have their costs
ia full.  The plaiutiff will have Lis costs against Mahammad
Ibrakim down to the time of the settlemeut of issues.

OR:GINAL J URISDICTION. ()

Drass against TIRUVESGADA PULLAL

The High Court has no power under the Civil Procedure Code to
award costs to the defendant when the plaintif withdraw, not having ask-
ed leave to do so with liberty to bring another suit for the same watter.

HIS case was in the daily eause-paper, but the plaintiff,
‘ before it was called oun for trial, withdrew from the
suit, without having asked permission of the Conrt to do so
with liberty to bring another suit for thesame canse of
action.

Branson forthe defendant applied for costs, and refer-
red to Sections 97 and 187 of ActVIII of 1859.

Prir CURIAM :—We cannot grant costs. Sections 97 and
187 are the sections in the Civil procedure Code which em«
power the Court to award costs. The former sections does
not apply, as the plaintiff has not asked for leave to with-
draw and -bring a fresh suit for the same matter. Section

¢a) Present : Scotland, C.J. and Bittleston, J.
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