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A p P E L r . A T JURIDICTION. ( a ) 

Regular Appeal No. 40 of 1861. 
L A K S H M I AMMAL Appellant. 

TIKARAM T O V A J I Respondent. 
A sui t be tween t w o bro thers , A ami B, r espec t ing ances t ra l .pro-

per ty was compromised and the par t icu la rs of tbe compromise embod ied 
in a razinama presented in Cour t by bo th par t ies . A h a v i n g d ied , bis 
widow and B presented in Cour t ano the r r&zinima e m b o d y i n g t h e par -
t iculars of an a r r a n g e m e n t r e spec t ing tbe p rope r ty in wh ich she h a d 
become interested as widow and which was compr ised in t h e f o r m e r 
raz inama and of this second r&zinama t h e y s u b s e q u e n t l y p u t in a n 
amended copy: — Held, tha t a c laim ar i s ing out of such a r r a n g e m e n t 
could not , wi th in the m e a n i n g of Ac t V I I I of 1859, sec. 2, b e considered 
to h a v e been a cause of act ion heard and d e t e r m i n e d in the f o r m e r s u i t 
• A plaint will no t be re jec ted unde r sec. 32 of A c t V I I I of 1859, 
if the sub j ee t -ma t t e r a l leged raises a f a i r ques t ion of c la im or r i g h t 
f o r trial and de te rmina t ion be tween t h e par t ies . T h e mere unl ike l i -
hood of the p la in thTs success is no t e n o u g h to j u s t i f y the re jec t ion 

1863. o f h i s P h l i n t -
March 2. Hpf f lS was a regular appeal from the decision of R. R. 

R ff mi 4 0 A Cotton, the Civil Judge of Madura, in Original Suit 
— No. 1 of 1853. The suit was brought by a Hindu widow to 

recover property which had belonged to her husband and 
vested in her ou his death, and the claim now set up arose 
out of an arrangement between the plaintiff and the de-
ceased's brother the 1st defendant, the terms of which were 
embodied in razinama (filed on the 22ud July 1854) of 
which the following is a translation. 
To ALEXANDER W I L L I M P H I L L I P S . E S Q . . the Acting 

Sab-Judge in charge, oj Madura. 
The motion submitted by Ramacheudra Sststriy&r, 

pleader, on behalf of Lakshrai Ammal, the wife of Jeyar&m 
Tovaji Ayyar the deceased plaiutiff, iu Original Suit No. 1 of 
1853 on the file of the said Court, and by Gurusv&mi SjUtri-
yar pleader, on behalf of Tikaram Tovstji the first defendant 
in the said suit. 

In the said suit the plaintiff and the first defendant 
filed a razinama. Ou becoming possessed under the terms 
thereof of certain properties, moveable, and immoveable, the 
plaiutiff died on the 29th May 1854. The first defend-
ant, therefore, is entitled to protect the plaintiff's widow 
Lakshmi Ammal. He and the said Lakshmi Amm&l enter-
ed into a compromise, stipulating that, out of the properties 
noticed in the raziuama, saving those moveable and im-

(a) P r e s e n t : Scot land, C. J . and S t r ange , J . 



LAKSHMI AMMAL TIKARAM TOYAJI. Ml 

moveable in the possession of Lakshmi Ammal and the gar- 18fi3. 
den to the west of the Narayanap&kku Bungalow, the first ^ 
defendant should take possession of the Kochatai garden, 0f istil. 
the Narayanap&kku Bungalow, the village of Achambattu, 
and the sicca rupees 29,200 in bonds ; that the first defend-
ant, in keeping up the customary allowance made by the 
plaintiff, should, from the income of the said properties, pay 
monthly on the 30th of every month from this July, rupees 
30 to the said Lakshmi Ammal, rupees 10 to the plaintiff's 
brother-in-law MaiyAri R&madevari, and rupees 15 to the 
plaintiff's elder sister's son Sandirami Pattya; that he should 
farther, within the 30th of every Pangnni from the Panguni 
of Xnanda, convey to the honse of the said Lakshmi AmmAl> 
and measure out to her 20 kalams of milagu paddy, and 
equal quantities of samba and vellakkadi paddies ; and that, 
in default of payment of any instalment of money or paddy, 
the allowance of paddy for the year and of rupees 55 should 
be compellable under a precept of the Court. On the 5th 
July this year, a petition was accordingly presented, which 
has been filed. But, as in the above petition it is not ex-
plicitly provided for that the said Lakshmi Amuidl should 
contiuue in the receipt of rupees 55 per mensem, and that in 
default the payment thereof should be enforceable nnder a 
precept of the Court, we pray that this provision may be 
accepted by the Court. 

(Signed) IUMACHENDRA SISTRI, Vakil. 
( „ ) GURUSVIMI SASTRI. 

Mayne for the appellant, the plaintiff. 

Branson for the respondent, the defendant. 

The other facts of the case sufficiently appear from the 
following 

JUDOMENT :—The plaintiff, as the widow of one Jeya-
ram Tovaji, brought this suit for recovery of property be-
longing to her husband and vesting in her on his decease. 

The defendant is Tikaram Tovaji, brother of the de-
ceased. 

Jeyaram Tovaji had brought a suit against , his bro-
ther, to recover from him possession of patrimonial pro-
perty. This suit, No. 1 of 1853, ended in a compromise 

L—31 
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1863. pursuant to which one-third of tho property was dc-
—voted t» a charitable purpose, and the brothers divided tho 

M 4 N>. 40 • . , . . <• 
o/'i8ii. residue equally. Jeyaran had at, ihe tune possession w a 

portion of his allotted share, and the remainder IVIH to bo 
made over to-him by Ttkaia:n. alter which c'lcii was to in.vo 
absolute conrroitl over bis share with iudepi-n lent, right of 
alienation. Toesu purl iciilars were embodied in a rasinA-
nia present'd in Court by b it.h parties ou the O.'ii Decem-
ber 1853. At stipulated. Tik ir;i u made over possesion of 
certain property to Jeyard.u, after whicii, oa lite 2'Jth May 
1S34. •Jeyaii.v.n died. 

Oil the 5th July of the samo year the present plaintiff 
p.nd the defendant Tikaram tiled iu C >urr. tin instrument iu 
wriiing, bearing date the o':.n July, of watch oi) the 22ud of 
the same mont.ii they pur, in an amended cony. In this in-
strument it is stated that Jeyara u having died, the defend-
ant was entitled to take under his protection Jcysirain's w i l o w 

(the plaiiiiilf). It is the.n stated that she aud the defendant 
had entered into a compromise before certain arbitrators, ami 
that it bad been agreed that the property mentioned in tho 
aforesaid rruiiutnui, with certain reservations, should be 
made over to the defendant, aud that, out of the i n c o m e 

thereof be should provide the plaintiff with certain allow-
ances in money and grain, failing whieh these allowances 
should be levied by process of Court. 

The plaintiff rests her right to maintain the snit upon 
the grounds that she did not absolutely relinquish all right 
to the property, that the defen line tut le aw-iy with part of 
the property made over to him contrary to the t-rms of the 
last, mentioned instrument, an 1 that she bad ceased t.o have 
o.nuli lenot; in him for the safe custody of the rent, and tho 
pay ment of the allowances ngrivd upon. 

Tue C i v i l Judge, u n d e r s - e . u o n s 2 a n d 32 (a) o f t h e C o d e 
o f Civil P r o c e d u r e , r e j e c t e d t h e p l a i n t u p o n i t s p r e s e n t a t i o n , 

(a) Act V I I I of 1859, see. 2, enacts i h - i t t h e Civil Courts shall 
not take cognizance of any suit brought on a cause of action whi' li 
shall have been heard and determined bv a Court of competent juris-
diction in a former suit between the same parties or between parties 
under whom they claim." 

Sac. 3'2 enacts tha t " if upon tbe f ace of the plaint, or a f t e r ques-
t ioning the plaintiff i t appear to the C.mrt tha t the subject -m l i ter 
of the plaint does not consti tute a cause of act ion, or tha t the r ight o£ 
action is barred by lapse of t ime, the Court shall re ject the plaint. 
Provided that the Court may in any ease allow the plaint to be 
amended, if it appear proper to do so." 
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apparently treating the agreement of the 5th July 1854 as a '863. 
raziii&tmi. upou which the cause of action in the suit No. ^ 
J of 1853-was determined, and that therefore section 2 pre- 0f igoi. 
vented his taking cognizance of the suit. He seems, further, 
to have considered mar, under section 32 the subject-matter 
of the plaint did not constitute a^ause of action. 

Against, this decision the plaintiff has appealed, and we 
are of opinion that tiie (Jivii .Jud^u wus ujt warranted iu the 
preliminary rejection of the pl.iint. 

We are unable to sec any ground for con*i lering the 
agreement of t he 5: It .July ltsof as a niziu.i tta s > con-
nected with the suit No. 1 of 1853, a> t iat the alle-red cause' 
Of action iu this suit can lie lud i t.o have been heard aud de-
termined iu tiie forui'-r Miir. Tuat suit, nonpars to have been 
l>r»ngnt to a termination by tie rji-Mui.-ua prt seated by 
the brothers (parlies to the suit) on tin; 9;,h December 1853. 
Tue matter iu litigation huweeu them was completely ad-
justed bv the provi«jn:;« .such raaii.Auia. Ou the death 
of .Jeyaia n a I'reMi interest surnii^ up in the person of his 
wi love, now the plaintiff, uul the present claim arising out 
of an arraiueuu'iit. m.ide with Tiica a u iu ivsp -ut. of proper-
ty in wiiic.ii she became interested as widow cannot, because 
of tiie petition filed iu r.lie Civil Court, in July 1851 be con-
sidered to have been a cause of section heard and determined 
iu the former suit,, within rlie meaning of the 2nd section. 
T-ie Ktiit therefore, we t.iiiu'c, should not have beou dismissed 
summarily as one of which the Civil Court could not, take 
cognizance under section 2 of the Cjde of Civil Procedure. 

Tuen as regards the rejection of the plaint under sec-
tion 32, it does not we think, appear that, the subject-
matter of the plaint does not, constitute a cause of action. 
Whether there appeals to be a cau<e of action that 
likely LO succeed is uot, the question. Ir. is enotie-ii, we think, 
it it appears t iat the subject- mutter alleged raises a fair 
question of claim or riy lit, for trial aud detenuination between 
tiie plaintiff an i tue party made defendant. Wuere that 
is tiio case the plaintiff is entitled to infinite hi* suit, and to 
have it regularly proceeded with and fully heard, and a, de-
cree pronounced upon the matter iu question.' Here the 
Civil J udge deciding upon what appeared iu the plaiut, has,, 
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1863. by rejecting the plaint, refused to allow suit to be insti-
March 2. t , j 

It. a No. 40 t u t e a * 
of ^ol. Now the plaintiff's alleged cause of action is the breach 

of the agreement of the 5th July, and this depends upon the 
meaning and effect to be given in the construction of the 
agreement to the language used, as regards the intention of 
the parties. For this purpose evidence of the position and 
circum>tauces in which the parties were at the time placed, 
and under which they entered into the agreemeut, is admis-
sible aud may (we do not say it will) be relied upon and 
materially affect in the plaintiff's favor, the question of the 
intention and meaning of the words used iu the agreement. 

'But before there has beeji au opportunity of considering 
these circumstances iu evidence it cannot rightly be decided 
that the plaintiff's construction of the agreement is wrong, 
and that she has absolutely parted with the property which 
she claims to have inherited from her husband. 

The case is in its nature such as to make it probable 
that circumstances proper for consideration iu construing the 
agreement will be relied upon. But without further allud-
ing to them, or in any way intending to express au opinion 
as to the construction of the agreement, or the ultimate suc-
cess of the plaintiff's alleged cause of action, we are of opi-
nion that there appears no sufficient ground to warrant re-
jection of the plaint under section 32, and that the Civil 
Judge ought to receive the plaint and proceed to hear and 
determine the suit in the proper and ordinary way. 

Appeal allowed. 




