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APPELLAT JURIDICTION. (a)
Regular Appeal No. 40 of 1861.
LABSHMU AMMAL.coveenininns creerans Appellant.
TikArRAM TovAJL........ reveeneraes ... Respondent.

A suit between two brothers, A and B, respecting ancestral pro-
perty was compromised and the particulars of the compromise embodied
in a rdzindma presented in Court by both parties. A having died, his
widow and B presented in Court another razindma embudying the par-
ticulurs of an arrangement respecting the property in which she had
becomo interested as widow and which was comprised in the former
razinama and of this secund rdzindina they subsequently put in an
amended copy:— Held, that a claim arising out of such arrangement
could not, within the meaning of Act VIII of 1859, sec. 2, be considered
to have been a canse of action heard and determined in the former suit.
- A plaint will not be rejected under sec.32 of Act VIII of 1859,
if the subjeet-matter alleged raises a fair question of claim or right
for trial and determination between the parties. The mere unlikeli-
hood of the plaintil’s success is not enougli to justify the rejection
of his plaint.

HIS was a regunlar appeal from the decision of R. R.
Cotton, the Civil Judge of Madura, in Original Suit
No. 1 of 1853. The snit was bronght by a Hindn widow to
recover property which had belonged to her husband and
vested in her on his death, and the claim now set up arose
out of an arrangement between the plaintiff and the de-
ceased’s brother the 1st defendant, the terms of which were
embodied in razinama (filed on the 22und July 1854) of
which the following is a translation.
To ALExANDER WILLIM PriLvies. Esq.. the Acting
Sub-Judge in charge of Madura.

The motion snbmitted by Ramachendra Sdstriyér,
pleader, on behalf of Lakshmi Ammdl, the wife of Jeyardm
Tovaji Ayyar the deceased plaintiff, in Original Suit No. 1 of
1853 on the file of the said Conrt, and by Gurasvdmi Sgstri-
yar pleader, on behalf of Tikaram Tovdji the first defendant
in the said soit.

In the said snit the plaintiff and the first defendant
filed a rdzindma. Ou becoming possessed uuder the terms
thereof of certain properties, moveable, and immoveable, the
plaintiff died on the 29th May 1854. The first defend-
ant, therefore, is entitled to protect the plaintiff’s widow
Lakshmi Awmal. He and the said Lakshmi Amm4l enter-
ed inte a compromise, stipnlating that, out of the properties
noticed in the rdzindma, saving those moveable and im-

(a) Present : Scotland, C. J. and Strange, J.
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moveable in the possession of Lakshmi Ammal and the gar- M18_63-
den to the west of the Narayanapdkka Bungalow, the ﬁrstﬁ%
defendant shonld take possession of the Kochatai garden,  of 1861.
the Narayanapdkkn Bangalow, the village of Achambattn,

und the sicca rupees 29,200 in  bonds ; that the first defend-

ant, in keeping up the customary allowance made by the
plaintiff, should, from the income of the said properties, pay
mouthly on the 30th of every month from this July, rupees

30 to the said Lakshmi Ammaél, rupees 10 to the plaintiff’s
brother-in-law Maiydri Rdmadevari, and rupees 15 to the
plaintiff’s elder sister’s son Sandirami Pattya; that he should

farther, within the 30th of every Panguni from the Pangnni

of Lnanda, convey to the honse of the said Lakshmi Amwmab

and measure out to her 20 kalams of milagn paddy, and

eqnal gnantities of samba and vellakkddi paddies ; and that,

in defanlt of payment of any instalment of money or paddy,

the allowance of paddy for the year aud of rupees 55 should

be compellable under a preceps of the Court. On the 5th

July this year, a petition was accordingly presented, which

has been filed. But, as in the above petition it is not ex-

plicitly provided for that the said Luakshmi Amwmal should
contiune in the receipt of rupees 55 per mensem, and that in

default the payment thereof should be enforceable under a

precept of the Court, we pray that this provision may be
accepted by the Conrt.

(Signed) RAMACHENDRA S4&stri, Vakil.
( » ) GurusvAmr SASTRI

Mayne for the appellant, the plaintiff.
Branson for the respondent, the defendant.

The other facts of the case sufficiently appear from the
following

JUDGMENT :—The plaintiff, as the widow of one Jeya-
ram Tovaji, bronght this sait for recovery of property be-
longing to her husband and vesting io her on his decease.

The defendant is Tikardm Tovaji, brother of the de-
ceased.

Jeyaram Tovaji had brought a suit against his bro-
ther, to recover from him possession of patriraonial pro-

perty. 3'.l‘hie suit, No. 1 of 1853, ended in a compromise
L—31
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pursnant to which one-third of the property was de-
voted 6y a charitable purpose, and the brothers divided the
residue equadly.  Jevardn hal ab the time possession of a
portion of his allotted share, anl the remainder was to be
nide over to-him by Trkardon, atier which ench was to huve
absolate controul over his sharve wich indepenlent vighs of
alicnation.  Taese particulars were embodied in a rdzind-
ma presentd in Conrt by hoth  pariies ou the 9th Decems
ber 1833 At stipulated, Tikwrdn male over possession of
certain property to Jeyarda, after wiich, ou tiie 30th May
1834, Jeyardm died,

Oa the 3t July of the sama year the present plaintiff
pud the defendans Tikardm tiled in Courn an instrument in
weitiny, beartng date the 3ui Jaly, of waichon the 22ud of
the same monti they put in an amended copy. In thivin-
sirnment ic s stared that Jevard o having died, the defends
ant was entitled to take nuder his prorection Jevaram™s wilow
(the plaiutiff). I is then stared that she and the defendant
had enrerad fnto w compromis: before certain arbitrators, and
that 1o had been agreed  that the property mentioned in the
aforesaid rdeindina, with cortain reservaiions, shonld be
made over ro the defendant, and that out of the income
thereof he shoull provile the plainiiff with eortain allows
ances in - mouey and grain, faling which these allowances
should be levied by process of Court.

The plaintifl rests hLer vight to maintain the snit upan
the gromuds that she did not absolarely relingnish all right
to the property, that the defenlans male away with part of
the property made over to him contrary to the t-rs of the
Jast. meutioned instrument, and that she hal ceasal to have
confilence i him for the safe enstody ot the rest aud the
payment of the allowances agreed apon,

Tue Civil Judge, nnder seevions 2 and 32 (a) of the Code

of Civil Procedure, rejected the plaint tpon its nresentation,

(a) Act VILL of 1859, sec. 2, enacts that* the Civil Courts shall
not take cognizance of any suit brought gna cause of aciion which
shall bave been heard and determined by a Conrt of compesient jurise
diction in a former suit between the same parties or between parties
under whom they claim.”

Sec. 32 enacts that “if upon the faceof the plaint, orafter ques-
tioning the plaintiff it appear to the Court that the subjeet-mitter
of the plaint doss not constitute a cause of actinn, or that the right of
action ie_barred by lapse of time, the Court shall reject the plaint.
Provided that the Court may in any case allow the plaint to ba
smended. if it appear proper to do so.”
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apparently treating the agreement of the 5th Jnly 1854 asa
razindma upon which the canse of action in the suit No.
1 of 1853 was determined, and that therefore section 2 pre-
vented his tuking coguizance ot thesnit.  He seems, further,
to have considered than nnder section 32 the subject-matter
of the plaint did not coustitute a cause of action.

Agaiust this decision the plaintiff has appealed, and we
are of opinion shat the CivilJidge was not warranted in the
preluniuary rejection of the plaint.

We are unable to sce any gronnd for consilering the
agreement of the Hih July 15530 asa rdzidna s con-
nected with the suit Noo b of 1533, as that the allegad canses
of action in this smt can be hel i To liave been heard and de-
termined iy the former suit. Toan saitappears to have been
brongnt to a termination by tie rdindma presented by
the brothers (parties so the snir) on ehe 9uh December 1833,
Tue watter 1 ivigation hotween them was - completely  ad-
Jusped by tie provisgons of sach rdzivdma, Qa the death
of Jeyardn a fresh interest, sprang ap in the person of his
wilowe, now the plaintitf, and the present. elaim  arisine ong

fan arrauzement urade with Tiicasd o in vesp et of propere
te in which she became tnterested as widow cannnt because
of the petition filed in the Civil Court in July 1831t be con-
sidered to have beena canse of section heard and determined
1o the former suit, within the meaning of the 2nd  section,
Tae wait therefore, we think, shonld not have been dismissed
ammarily as one of which the Civil Conrt conlt not take
cognizance under section 2 of the Colde of Civil Peocedure.

Taen as regards the rejoctivn of the plaint under sce-
tion 32, it does won we thiuk, appear that the subject-
matter of the plaint does not, coustitute a canse of activi.
Waether there appewrs to bea canse of action that ig
Likely to snceeed s ot the qaesiion. Lo is ennugh, we think,
it it appears that the subject-matrer alleged raises a fuie
gréstion of clainy or right for trial and dererminasion between
toe plaiutif ant the party made defenlanr, Whoere that
is the case the plaindff is entitled o inssitate his suit anld to
have is regalarly proveeded with and fally heavd, and a de-
eree prouonnced upon the matter in question.” Iere the
Civil Judge deciding upon what appeared in she plaiut, has,
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by rejecting the plaint, refosed to allow smt to be insti-
tuted.

Now the plaintiff’s alleged canse of action is the breach
of the agreement of the 5th July, and this depends upon the
meaning and effect to be given in the coustraction of the
agreement to the language used, as regards the intention of
the parties. For this purpose evidence of the position and
eircum~tances in which the parties were at the time placed,
and under which they entered into the agrecweus, is adwis-
sible aud may (we do not say it will) be relied upon and
materially affect in the plaintiff's fuvor, the gnestion of the
intention and meaning of the words used in the agreement.

“Bat before there has beep an opportunity of cousidering

these circumstances in evidence it cannot rightly be decided
that the plaiutifi’s constraction of the agrecinest i3 wrong,
and that she has absolutely parted with the property whu,h
she cluims to have inlerited from her husband.

The case is in its nature such as to make it probable
that circamstances proper for consideration in construing the
agreement will be relied npon.  Bat without further allad-
ing to them, or in any way intending to express an opinion
as to the construction of the agreemeut, or the nltimate suc-
cess of the plaintiff's alleged canse of action, we are of opi-
nion that there appears no sufficient ground to warrant re-
Jjection of the plaint under section 32, and that the Civil
Judge onght to receive the plaint and proceed to hear and
determine the suit in the proper and ordinary way.

Appeal allowed.





