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APPELLATE JURSDICTION. (a)
Legular Appeal No. 16 of 1S62.

CHINNAIYA NATTAR ... . creeeeans Appellant.
MUTTUSVAMI PILLAT tviinieiiii e Respondent.

An agreementon a 24 rupees-stump paper bstween A, who had
wobtuined from Government the 4bkdri fortn of a certain tataluk, and
B. stipriiting that. in consideration of Rupees 2,000 advanced by B
for payment of deposit. the whole management should reside in B.that
the pirties should exch hive a hslf-shite and be respectively entitled
and lisble to protit and loss in resp-ct of his share ; that they should
acconnt with one .nother for the ~ums laid out by B and should settle
annu:lly the accounts of profit and logs upon the hulf share :— Held,

to ba a partnership agresment and to be sufliciently stamped under

Agt XXXVI of 180, cliuse 20, scheduls A.

In detormining the st.mp to be affixed to a document, the stute of*
things at ifs esecution isalone to be regarded.

HIS was a regular appeal  from the decision of E. W,

Bird, the Acting Civil Judge of Negapatam, in Origi-
nal Sait, No. of which wes broughs for damages for
the breach of an agreemeunt in Tamil dated the 8th of June
1861. The defendant had obtained from the Sarkdr the
dbkari rent in the tataluk at Chiyali, for five years from
fasli 1271 (1861,) and in consideration of rupees 2,000, trans-
ferred one-half share thereof to the plaintiff. At the same
time he executed the agreement in question of which the
following is a translation.

“ On the 8th June 1861 this agreement has been granted
to Chinnaiya Néttdin son of Puraydr Chinoatambi Nittdn
residing in Chekkdchi by Muttusvdmi Pillai residing in
Arasur of the said wa‘alnk.

“ I have rented the dbkdri farm for five faslis from Ist
Jaly of 1271 [1861] fasli np to the 30th June of the fasli 1275
[1866], and I have reserved half {(siizre) for myself and have
given you the other half and received from yon the sum of
2,000 rupees. As I have veceived this snm of two thonsand
rapees for the pnrpose of depositing the same, and have
given you half a share in this contract, you yourself shall
enjoy the profits and loss appertaiving to your half share.
Yon yourself and not I, shall have right to obtuin mnchal-
kés during these five faslis respecting that contract for toddy
and arrack shops ; to employ servants; to manage all the

(a) Present : Scotland, C. J. and Holloway, J,
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sffairs connectéd with the contract, to incur all the expenses
shereof ; to cancel bazar (contracts) and to dismiss servants,
&c., and to make other arrangemeats respecting my half
share as well as your own half. If [ take others as joint
partoers for iy half share I shall be responsible for them,
they shall not interfere with your management - of the busi-
ness of the whole of the contract, and you need not be an-
swerable to them. If you receive money aud pay every
mouth to the sarkdr, I shall admit the same as per account.
I shalt pay for my moiety whatever amount may be asked
for. The amount of expenses that may be incarred by yon
dnring these five faslis shall be deducted and the accounts
respecting the remnining profirs and losses shall be examiu-
ed by me on the 30th Juve of every falsi.

To this end, I Mattnsvgmi Pillai have granted this
agreement to Chinoniya Ndtidn.
(Sigued) Mattusvdmi Pillai’s signature.

I, Pattar Pacheperumdl Nattdn of the said ta‘alok,
know.”

The above document was on a 24-rupees stamp paper.

The Civil Judge, considering that the contract required
an optional stamp. that the plaintiff was therefore under sec-
tion 14 of Act XXX VI of 1860 () entisled to sue for rupees
3,000 only, and that the suit was accordingly within the
jarisdiction. of the Principal Sadr Awin, rejected the plaint.

Mayne ( with him Rangaiya Nayudu) for the appellant
the plaintiff. First, the Civil Judge was wrong in law in
holding that the contract sued on required an optional stamp.
Secondly, he was wrong in law i holding that the contract
was insafficiently stamped, since it was  either a deed of
partuership, or a sale of a share in a contract, and in either
poins of view was safficiently stamped.

(a.) This section enacts that ** nolarger sum shall be recoverable in
any Court of Justice by reason of any deed, instrusnt or writing. for
which an optional stamp is indicated to be proper by the said schedula
than the largest sum for which, if specially stated in a deed, instrument
or writing of the same denomination, the stamp actually used under
the option so given, would be of aufficient valne. And no such deed,
instrument or writing shall be held by any Court of Justice to be valid
in respect to any smn of monsey larger than that for which the stamp
om the said deed, instrument or writing would be sufficient.”
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Branson, for the respondent, the defendant. First, the
agreement is neither 2 deed of partoership nora centract
for the sule of a share in a coutracs. If it were either it wonld
eontravene the policy of Regulation I of 1820 (< A Regula~
tion for rescinding Regulation I of 1808 and for prescribing
the rnles under which arrack, toddy, and other spiritnous
and fermented liquors shall be mannfactured and sold with-
in the tecritories subject to the Presidency of Fort St.
George, without the limits of the jurisdiction of the Supreme
Court of Madras.” ) Secondly, the Civil Judge was right in
treating the agreement as reqniring an optional stamp.

Mayne replied.

The Court delivered the following

JubpGMENT :—The plaiutiff sued fur damages for a breach
of contract.

The Civil Judge rejected the plaint becanse he consi
dered the contract subject to an optional stamp; and the
plaintiff therefore, nnder section 14 of Act XXXVI of 1860,
being entitled to sue for rapees 3,000 only, the snit was pro-
perly within the jurisdiction of the Principal Sadr Awmin.

In determintng the stampto be affixed to a docnment,
the state of things at its execution has alone to be regarded.

For the plaintiff it has been argned that the deed is
either a deed of partnership, or an agreement for sthe sale of
n share of a contract ; and in either point of view was suffi-
ciently stamped. For the defendaut it was contended that
it could not be considered as a deed of portnership, nor an
agreement for the sale of a share of a contract : that a deed
for either of these purposes, would be countrary to the policy
of Regulation I of 1820, and that it was properly dealt with
as a document bearing ap optional stamp.

The docnment was executed by thedefendant, who had
obtained from Government the dbkari furm of the tataluk of
Chiyédli. It stipnlates that, in consideration of rupees 2,000
advanced by the plaintiff for payment of deposit, the whola
management should reside in the plaintifl ; that the parties

should each have a half share, and be respectively entitled
and liable to profit and loss in respect of his share ; that they
should accounnt with one another for the sums laid out hy
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the pluintiff, and should settle annnally the acconats of pro-
fit and loss npou the halt share. The document does not
purpoert to transfer to the plaintiff a separate and distinet
property in either shops or trees; but provides that tie
ghares shall remain undivided noder the plaintift's s)le  ma-
nangement, subject to an account by which the profit and
loss of the half share is to be ascortained. In terms it
seews to us to provide for a partnership between the parties
in respect of the subject-matter of the whole undivided con-
tract, each sharing the profit and loss in eqnal proportions ;
and we are of opinion therefore that the docnment in ques-
tion is a deed of partuership, and is sofficicntly stamped un-
der Clause 20, Scheduale A of Act XXXVI of 18060.

We do not consider that thé Court can now properly
decide whether the agreement is contrary to the policy of
Regulation I of 1820. This is an objection, which, if
thought tenable, the parties may make at the hearing. The
single questivn hefore us is, the correctuess or incorrectness
of the course tuken by the Civil Jadge in refusing to allow
the case to be heard at all. ‘

We reverse the decision of the Civil Judge ; direct him
to readmit the snit upon his hile, and decide it upon the
merits 3 and order that the costs of tiie presens sppeal be
costs in the canse.

Appeal allowed.
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