
REGINA V. MAL0NY. m 
of t h e i n d s m e n t a n d ce r t i f i ca te cond i t iona l u p o n t h e m o v e - 1863. 

, . , •, , , • • ,, February % 
a b l e p r o p e r t y b e i n g m a d e a v a i l a b l e in execu t ion n p o n t l ie—g q jyQ g 
j u d g m e n t . T h e a p p l i c a t i o n of t h e j u d g m e n t - d e b t o r is on ly of 1863. 
t o be were a n y p o r t i o n of a j u d g m e n t d e b t r e m a i n s u n -
sa t i s f i ed a f t e r t h e sa le of t h e m o v e a b l e p rope r ty . I t seems 
t h e r e f o r e c l ea r t h a t t h e Cour t should be sa t i s f ied t h a t s u c h 
m o v e a b l e p r o p e r t y of t h e j u d g m e n t - d e b t o r as is w i t h i n i t s 
j u r i sd i c t i on , h a s been sold iu execut ion , before g r a n t i n g t h e 
copy of t h e j u d g m e n t a n d t h e cer t i f i ca te r equ i r ed for en-
f o r c i n g a n y por t ion of t h e j u d g m e n t by execu t ion a g a i n s t 
t h e d e b t o r ' s i m m o v e a b l e p r o p e r t y . 

ORIGINAL JURISDICTION, (A) 

Crown Cases Reserved. 
THE QUEEN on t h e prosecut ion of t h e MADRAS RAILWAY 

COMPANY against MALONY. 

THE QUEEN on t h e p rosecu t ion of t h e MADRAS RAILWAY 
COMPANY against JONES. 

Tha drunkenness of a guard or underguard in charge of a raihvay-
train or any part thereof is an offence included in sec. 35 of Act XVIII 
of 1862 ; but the High Court has no jurisdiction to try aprisoner char-
ged with such offence where be was removed from bis post at a 
place outside the local limits, although the train thereupon proceeded 
with him to Madras. * 

T 1863. 

H E p r i sone r M a l o n y was I n d i c t e d u n d e r t h e 2 7 t h sec- February 3. 
t i on of t h e I n d i a n R a i l w a y A c t , a n d t r i ed be fo re 

B i t t l e s t o n , J . , by w h o m t h e fo l lowing case w a s s t a t e d : 
" J a m e s M a l o n y was f r i e d before me a t a C r i m i n a l Ses-

sion of t h e H i g h C o u r t h o l d e u on t h e 6 th a n d f o u r fo l low-
i n g d a y s of J a n u a r y 1863, upon on i n d i c t m e n t which c h a r g e d 
t h a t h e on t h e 1st J a n u a r y a t M a d r a s , be ing a s e rvan t of t h e 
M a d r a s R a i l w a y C o m p a n y , was in a s t a t e of i n t o x i c a t i o u 
w h i l s t a c t u a l l y e m p l o y e d u p o n t h e M a d r a s R a i l w a y in d i s -
c h a r g e of h i s d u t y as a g u a r d in a p a s s e n g e r s ' t r a i n , s u c h 
d u t y b e i n g one , t h e n e g l i g e n t p e r f o r m a n c e of wh ich would 
b e l i ke ly to e n d a n g e r t h e safe ty of persons t r a v e l l i n g ou such 
r a i l w a y . (a) Present : Scotland, C. J. and Bittleston, J. I . — 2 5 



m m a d f i a s h i g h c o u r t r e p o r t s . 

" I t w a s p roved t h a t t h e p r i soner w a s a g n a r d in t h e s e r -
-v ice of t h e M a d r a s R a i l w a y C o m p a n y , a n d t h a t on t h e 1s t 
J a n u a r y h e was t h e h e a d - g u a r d in c h a r g e of a pa s senge r -
t r a i n f r o m C o i m b a t o r e to M a d r a s , t h a t on t h e a r r i v a l of 
t h e t r a i n a t t h e A r k o n a m J u n c t i o n - s t a t i o n a b o u t 6 o ' c lock 
in t h e even ing of t h a t day , t h e p r i sone r was f o u n d in t h e 
b r e a k - v a n in a s t a t e of a l m o s t he lp l e s s in tox ica t ion , t h a t h e 
was r emoved f r o m t h e t r a i n by t h e S t a t i o n - m a s t e r , a n d de -
t a ined a t t h a t s t a t i o n un t i l t h e fo l l owing m o r u i u g , a n o t h e r 
g u a r d be ing s en t iu c h a r g e of t h e t r a i n on i t s f u r t h e r j o u r -
ney t o M a d r a s . 

" I t was a lso proved t h a t t h e h e a d - g u a r d in c h a r g e h a s 
t h e g e n e r a l con t rou l of t h e whole t r a i n , s t a r t s i t w h e n e v e r y -
t h i n g is r eady , a n d h a s c h a r g e of t h e f r o n t b r e a k ; a n d t h a t 
ser ious acc iden t s m i g h t r e s u l t e i t he r f r o m his no t a p p l y i n g 
t h e b r e a k w h e n necessary or s t a r t i n g the t r a i n before e v e r y -
t h i n g was r e a d y . 

" T h e A r k o n a m J u n c t i o n - s t a t i o n is n o t w i t h i n t h e loca l 
l imi t s of t h e o r d i n a r y o r i g i n a l j u r i s d i c t i o n of t h e H i g h 
C o u r t ; a n d t h e pr i soner was p roved no t to be an E u r o p e a n , 
b u t n o t h i n g f u r t h e r was k n o w n by a u y of t h e wi tnesses a s 
to h i s b i r t h or p a r e n t a g e . 

" H e was c o m m i t t e d for t r i a l to t h e H i g h C o u r t by a 
Po l i ce M a g i s t r a t e a n d J u s t i c e of t h e P e a c e for t h e t o w n of 
M a d r a s . 

" T h e j u r y f o u n d t h e p r i soner g u i l t y of t h e o f f ence 
c h a r g e d ; b u t upon r e f e r ence t o A c t X V I I I of 1854, sec t ions 
27 a n d 30, A c t X V I I I of 1859, sec t ions 1 a n d 2, A c t X V I I I 
of 1862, sect ion 35, and to c lauses 21 a n d 22 of t h e L e t t e r s 
P a t e n t c o n s t i t u t i n g t h e H i g h C o u r t , I d o u b t e d w h e t h e r I 
h a d ju r i sd i c t ion to t r y t h e case, a n d re se rved t h a t q u e s t i o n 
for t h e op in ion of t h e H i g h Cour t . 

" I n t h e m e a n t i m e I o rde red t h a t t h e p r i sone r shou ld be 
released on e n t e r i n g in to his own r e c o g n i z a n c e in rupees 500 , 
w i th t w o sure t ies in the s a m e a m o u n t , for h i s a p p e a r a n c e on 
3rd F e b r u a r y n e x t to rece ive j u d g m e n t if ca l l ed u p o n . " 

In The Queen on the prosecution of the Madras Rail-
way Company v. Jones, B i t t l e s t o n , J . a lso s t a t e d a s i m i l a r 
case, which arose out of a n i n d i c t m e n t u n d e r t h e 2 7 t h sec . -



r e g i n a V. m a l o n y 

t i o n o f t h e I n d i a n R a i l w a y A c t . T h e pr i soner he re , one J o n e s , 1863. 
2) TVLO/fU 

w e t r i ed be fo re his l o rd sh ip a t t h e first C r i m i n a l Sessions — 
f o r 1863 . I t was p roved t h a t h e was a n n n d e r - g n a r d in t h e 
se rv ice of t h e M a d r a s R a i l w a y C o m p a n y , a n d t h a t on t h e 
1s t of J a n u a r y 1863 he was emp loyed in t h a t capac i ty on a 
p a s s e n g e r - t r a i n f r o m C o i m b a t o r e to Madras . U p o n t h e a r r i -
v a l of t h e t r a i n a t t h e A r k o n a m J u n c t i o n - s t a t i o n , a b o u t 
6 o 'c lock p. m., he was d r u n k , v io len t a n d uns t eady . To 
p r e v e n t h i s g o i n g on wi th t h e t r a i n , h e was p u t in c h a r g e 
of a peon ; b u t , a s t h e t r a i n was s t a r t i n g , h e broke a w a y , 
j u m p e d i n t o i t , a n d so was t a k e n on to M a d r a s . Two of 
t h e passengers w h o g a v e ev idence of his i n tox i ca t i on a t 
A r k o n a m s t a t e d t h a t w h e n t h e t r a i n r eached the P e r a m b o r S 
s t a t i o n , t b e p r i sone r assis ted in g i v i n g ou t t h e l u g g a g e , a n d 
t h e n a p p e a r e d to be s t eady a n d sober . I t was p roved t h a t 
t h e u n d e r - g u a r d has c h a r g e of one of t h e b reaks , a n d t h a t 
t h o u g h t h e h e a d - g u a r d is answerable for s t a r t i n g t h e t r a i n , 
h e is ob l iged to d e p e n d u p o n his u n d e r - g u a r d for a s c e r t a i n -
i n g t h a t e v e r y t h i n g is secure in t h e parb of t h e t r a i n w h i c h 
i s n n d e r t h e m o r e i m m e d i a t e obse rva t ion of t h e l a t t e r . I t 
w a s also p r o v e d t h a t ser ious acc iden t s m i g h t resulb f r o m t h e 
n e g l i g e n t p e r f o r m a n c e of t h e u n d e r - g u a r d ' s du t i e s . 

J o n e s w a s s t a t e d by one of t h e witnesses to be a n E a s t 
I n d i a n , a n d t h e r e w a s no o t h e r ev idence of t h e p r i sone r ' s 
p a r e n t a g e or p l ace of b i r th . ' 

N o counse l a p p e a r e d for eiDher of t h e p r i soners , a n d t h e 
j u d g m e n t of t h e C o u r t was de l ivered by 

SCOTLAND, C. J . : — T h e A c t N o . X V I I I of 1862 was pas -
sed fo r t h e f u r t h e r i m p r o v e m e n t of t h e a d m i n i s t r a t i o n of c r i -
m i n a l j u s t i c e by s i m p l i f y i n g a n d f a c i l i t a t i n g t h e mode of p r o -
c e d u r e ; a n d t h e ob jec t of t h e 3 5 t h sect ion is to r emove d o u b t s 
a n d inconven iences as r e g a r d s t h e e x a c t local i ty in which o f -
fences a l l eged t o h a v e occur red on a j ou rney or voyage, h a v e 
b e e n a c t u a l l y c o m m i t t e d or comple t ed . T h a t section e n a c t s . 
" I f a n y person sha l l be accused of a n y offence a l l e g e d t o 
h a v e b e e n c o m m i t t e d on a j o u r n e y or on a n y v o y a g e in B r i -
t i sh I n d i a , such person m a y be dea l t w i th , t r i e d a n d p u n i s h -
ed by a n y of H e r M a j e s t y ' s S u p r e m e C o u r t s of J u d i c a t u r e , if 
a n y p a r t of t h e j o u r n e y or voyage sha l l h a v e beep ' p e r f o r m -
ed w i t h i n t h e loca l l i m i t s of t h e j u r i s d i c t i o n of such C o u r t . 



m m a d r a s h i g h c o u r t r e p o r t s . 

1863. T h e ques t ion w h i c h t h e C o n r t h a s n o w t o dec ide is, 
— r u a r y 3- w h e t h e r t h e section c l ea r ly g ives j u r i s d i c t i o n to t h e H i g h 

C o u r t to t r y a n d convic t t h e p a r t i e s c h a r g e d iu e i t h e r of t h e 
cases reserved for cons ide ra t ioa ; a n d we a r e of op in ion t h a t 
t h e sect ion does no t a d m i t p r o p e r l y of such a cons t ruc t ion . 
I t is no t i m p r o b a b l e t h a t t h e of fence of d r u n k e n n e s s wh i l s t 
on d u t y was no t one of t b e offences c o n t e m p l a t e d w h e n t h e 
sect ion was f r a m e d : b u t t h e g e n e r a l l a n g u a g e of t h e s ec t i on 
is ce r t a in ly suf f ic ien t to i nc lude such of fence . T h e n t h e sec-
t ion app l ies if t h e offence of wh ich t h e person is accused is 
" a l leged to h a v e been c o m m i t t e d on a j o u r n e y or on a n y voy-
a g e . " N o w t h e w o r d s " on a j o u r n e y or on a n y v o y -
a g e " mus t , we t h i n k , be r e a d as if t h e provis ion h a d b e e n 
whi l s t a j o u r n e y or voyage or a n y p a r t of i t is b e i n g p e r -
fo rmed by a s h i p or c a r r i age , w i t h o u t p a r t i c u l a r r e f e rence t o 
t h e t e r m i n u s , a n d so r e a d t o g e t h e r w i t h t h e l a n g u a g e of t h e 
res t of t he sect ion, t h e p rope r cons t ruc t i on a n d effect of t h e 
e n a c t m e n t , is, t h a t if a person is accused of a u of fence c o m -
m i t t e d whi ls t a j o u r n e y or voyage is going on he m a y be t r i ed 
if any of t h a t p a r t of t h e j o u r n e y or v o y a g e d u r i n g w h i c h 
t h e offence of which t h e person accused is a l l eged t o h a v e 
been c o m m i t t e d is wi th in t h e loca l l imi t s of t h e C o u r t ' s 
ju r i sd ic t ion . H e r e t h e offence was c o m m i t t e d by t h e p a r t y 
accused and was a l l eged to h a v e been c o m m i t t e d on t h e 
j o u r n e y be tween C o i m b a t o r e a u d A r k o n a m , a n d t h e one p r i -
soner was a c t u a l l y de t a ined a t A r k o n a m , a n d the o t h e r was 
p u t in c h a r g e of t h e p e o n to p r e v e n t his g o i n g f u r t h e r on 
t h e jou rney , b u t b roke a w a y a n d go t i n to t h e t r a i n in h i s 
t h e n in tox ica ted s t a t e , so t h a t i t c a n n o t , we t h i n k , be sa id 
t h a t a n y p a r t of t he j o u r n e y on or d u r i n g w h i c h th i s o f fence 
is a l l eged to h a v e been c o m m i t t e d by t h e accused , was p e r -
f o r m e d w i t h i n t h e local l im i t s of t h e Cour t ' s j u r i sd i c t ion . 
T h e j o u r n e y on which t h e of fence is a l l eged t o h a v e been 
c o m m i t t e d ended , so f a r as r e g a r d s t h e p a r t y accused a n d 
t h e offence, a t A r k o n a m . 

T h e very g e n e r a l t e r m s of t h e sec t ion g i v e r ise c e r t a i n -
ly to some doub t s a n d d i f f icu l ty , a n d t h e cons ide ra t ions of 
convenience a n d inconven ience as r e g a r d s t h e p r o s e c u t i o n 
of offences c o m m i t t e d on a j o u r n e y , w h i c h h a v e n a t u r a l l y 
occur red to us, do not so p r e p o n d e r a t e e i t h e r w a y , as to 
assis t ma te r i a l l y in i t s cons t ruc t i on . B u t l o o k i n g to w h a t 



p a r a v a r t a n i v . a m b a l a v a n a p i l l a i . 

mnst have been the object and intention of the enactment 1863. 
and giving the ordinary meaning to the" language of t h e — e r U '" y 

section, we think our present construction is the proper and 
reasonable one. 

The Court , therefore, we are of opinion, had no juris-
dict ion to try the offences charged in these cases, and t.he 
convictions must be quashed and the prisoners d ischai^ed. 

Convictions quashed 

APPELLATE JURISDICTION, (a) 

Civil Petition No. 287 of 1862. 
PARAVARTANI against AJIBALAVANA PILLAI. 

Ex parte PARAVARTANI. 

When a Hindu widow instituted a suit it respect of rights inherit-
ed by her from her deceased husband and then adopted son :—Held 
that under section 73 of the Code of Civil Procedure the adopted son 
might be made a co-plaintiff. 

TH E Original Sui t (No. 7 of 1857) was brought by a l g 6 3 

H i n d u widow in the Civil Court of Madura to esta- February 7. 
blish cer ta in r ights in respect of the Rdmegvara Devas thd- ^ 
n a m . The plaintiff was Ran i Z&mind&ri of Rrimnrfd : she 1 — 
had inher i ted the Zamindar i f rom her deceased husband, and 
in r igh t thereof she claimed to be d h a r m a k a r t d of" the de-
vasth&nam in question. Af t e r the insti tution of the suit she 
adopted one Mutu rama l inga Cetupat i , and this pet i t ion was 
presented by her and the adopted son pray ing t h a t the suit 
m i g h t be continued by the adopted son ; or t h a t he migh t 
be added as a supplementa l co-pla in t i f f : but t ha t if t he 
Cour t should not g r a n t either of the above applications, then 
t h a t the suit m i g h t be continued in the name of the plaiut i ff 
and as it then stood inst i tuted. 

Branson, for the petit ioner. 

Norton (Mayne and Saadgopacharlu with him) for the 
counter-petitioners : Par t ies coming into existence a f t e r the 
commencemen t of the suit cannot apply to be admi t ted , 

(a; Present ; Strange and Frere, J. J. 




