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It is gqunite clear that the mere fact of an agreement be-
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tween a snb-renter and a renter being exempt from a stamp—75—

does not affect the question  The renter for his own benefit
seeks this collateral security for the fulfilment of the sab-
reater’s contract ; aud he might, at pleasare. dispense with
it. It is strictly therefore a contract between private per-
sons, to which the Stamp Act in force at the time of ity
being entered into, applies.  The boud, therefore, we thiuk
was not exempted {rom a stamp.

APPELLATE JUR:SDICTiON. (a)
Referred Case Ng. 5 of 1863
CHisNasvAur HawAnpir against AxoxyMors.

Before granting the copy of the judgment and the certificate requir-
ed for enforcing any portion of a judgment by execution agninst the deb-
tor’s immoveable property, a Snall Causes Court should be satislied
that such moveable property of the debtor as is within its jurisdiction
has been sold in execution.

CASE referred for the decision of the High Court by R

B. Swinton, the Judge of the Small Causes Court at
Tanjore. The gnestion was whether the Judge was autho-
rized by Section 11 of Act XLIT of 1860 (the Small Causes
Courts Act) to graunt a certificate to & judgment creditor,
there having been no sale of the moveable property of
the judgment-debtor-? That section enacts that * in the
execation of a decree under this Act, if after the sale
of the moveable property of a judgment-creditor any por-
tion of a judgment shall remain due, and the holder
of such jndgment desire to issue execution upon any
immoveable property belongiug to the judgment-dehtor,
the Court, on the application of such judgment-debtor,
shall grant him a copy of the judgment, and a certifi-
cate of any such remaining due nnder it, and, on the presenta-
tion of snch copy and certificate to any Civil Court having
geuneral jurisdiction in the place in which the immoveable
property of the judgment-debtor is sitnate, snch Court shall
proceed to enforce such judgment according to its own rules
and mode of procedure in like cases.” Section 13 of Act
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XXIII of 1861 provides that—“When a decree is passed in
any suit of the natare and amount cognizable by Conrts of
Small Canses constituted under Act XLIT of 1860, the Court
passing the decree, whethier suachh Court be a Court consti=
tuted as aforesaid or any other Court, may at the same time
that it passes the decree, on the verbal application of the
party in whose favor the decree is giveun, direct immediate
execution thereof by the issue of a warrant directed either
against the person of the jadgment-debtor if he is withia
the local limits of the jurisdiction of the Conrt passing the
decree, or aguinst the personal property of the jundgments
debtor within the same limits. If the warraut be directed
alrainst the personal property of the judgment-debtor, it may
be general against any personal property of the judgineat-
debtor wherever it may be found wituin the local limits of
the jurisdiction of the Court, or special against any p“ersoual
property belonging to the jndgment-debtor within the same
limits, which shall be indicated by the judgment creditor.”
No counsel were instracted,.

The Conrt delivered the following.

JupaMENT :—The question referred by the Judge of the
Court of Swall Causes of Tanjore is, whether under section
11 of Act XLIT of 1860, it is competent to him to issue a
certificate for the execntion of a decree upon the immove-
able prof>erty of the defeudant, before au effort has been
made to realize the sum decreed by execution upon the per-
sonal property of the debtor, and before the Court is satis-
fied that there is no such personal property.

The Small Canses Coart is a Cours of limited jurisdiction
which is to be determived by the precise words of the act
which created it and the provisions regnlating its procedure.

The Act (XXIILof 1861) which repealed section 10 of
the Small Causes Courts Act (X LII of 1869), provides by sec-
tion 13 for the issuing of execution by Courts of Small Causes
against the person or the personal property of the jndg-
ment-debtor ; and section 11 of Act XLIL of 1860, which
gives the right to proceed against the debtor’s immoveable
property, expressly makes the granting of the necessary copy



REGINA 9. MALONY.

of the judgment and certificate conditional npon the move-
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able property being made available in execution upon the—p g3, 5

jadgment. The application of the judgment-debtor is only
to be were any portion of a judgment debt remains un-
satisfied after the sale of the moveable property. It seems
therefore clear that the Court shonld be satisfied that such
moveable property of the judgment-debtor as is within its
jurisdiction, has been sold in execution, defore granting the
copy of the jndgment and the certificate required for en-
forcing any portion of the judgment by execntion against
the debtor’s immoveable property.

ORIGINAL JURISDICTION. (a)
Crown Cases Reserved.
Tue QUEEXN on the prosecution of the MADRAS RAILWAY
CoMPANY against MALONY.

THE QUEEN on the prosecution of the MaDrAS RAILWAY
CoMPANY against JONES.

The drunkenness of a guard or underguard in charge of a railway-
train or any part thereof is an offence included in sec. 35 of Act XVIII
of 1862 ; but the High Court has no jurisdiction to try aprisoner char-
ged with such offence where he was removed from his postata
place outside the tocal limits, althoughthe train thereupon proceeded
with him to Madras, ’

HE prisoner Malony was indicted under the 27th sec-
tion of the Indian Railway Act, and tried before
Bittleston, J., by whom the following case was stated

« James Malony was tried before me ata Criminal Ses-
sion of the High Court holden on the 6th and four follow-
ing days of January 1863, upon on indictment which charged
that he on the 1st Jannary at Madras, being a servant of the
Madras Railway Company, was in a state of intoxication
whilst actnally employed upon the Madras Railway in  dis-
charge of his duty as a guard in a passengers’ train, such
duty being one, the negligent performance of which would
be likely to endanger the safety of persons travelling on such
rgilway.
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