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I t is q u i t e c lea r t h a t th-e m e r e f ac t of an a g r e e m e n t be- 1863. 
t w e e n a s u b - r e n t e r and a r e n t e r be ing e x e m p t f rom a s t a m p — 
does not a f fec t t be ques t ion The ren te r for bis own benef i t of I8>'>3. 
seeks t h i s co l l a t e ra l secur i ty for t he f u l f i l m e n t of the sub-
r e n t e r ' s contract , ; and he mijrlif , a t p leasure , d i spense wi lh 
i t . I t is s t r i c t l y . the re fo re a c o n t r a c t between p r iva t e per-
sons , to w h i c h t h e S t a m p A c t in force a t the t i m e of its 
•being en te red in to , app l ies . The bond, the re fore , we t h i n k 
was u o t e x e m p t e d f rom a s t a m p . 

APPELLATE JURISDICTION. ( « ) 

Referred Case 5 of 1863. 
CHINNASVAMI IIAWAI.DAI; against AsonYMors. 

Before granting the copy of the judgment and the certificate requir-
ed for enforcing any portion of a judgment by execution against the deb-
tor's immoveable property, a Small Causes Court should be satisfied 
that such moveable property of the debtor as is within its.jurisdiction 
has been sold in execution. 

CA S E re fe r red for t h e decision of the H i g h C o u r t by R 
B. S w i u t o n , t h e J u d g e of t h e S m a l l Causes Court, a t 

T a n j o r e . T h e ques t ion was whe the r t h e J u d g e was ant,ho- °f 1863. 
r i zed by Sec t iou 11 of Ac t X L 11 of 1860 ( t he S m a l l Causes 
C o u r t s A c t ) to g r a u t a cer t i f i ca te to a j u d g m e n t c r e d i t o r , 
t h e r e h a v i n g been no sale of t he m o v e a b l e p rope r ty of 
t h e j n d g m e n t - d e b t o r ? That) section enac t s t h a t * iu t h e 
execu t i on of a dec ree u n d e r this Ac t , if a f t e r t h e s a l e 
of t h e m o v e a b l e p r o p e r t y of a j u d g m e n t - c r e d i t o r a n y por-
t ion of a j u d g m e n t sha l l r e m a i u due , a n d the ho lder 
of such j u d g m e n t des i re to issue execu t ion upon a n y 
i m m o v e a b l e p r o p e r t y be long ing to t h e judgment , -deb tor , 
t h e Cour t , on t h e app l i ca t i on of such j u d g m e n t - d e b t o r , 
s h a l l g r a n t h i m a copy of t h e j u d g m e n t , and a certifi-
cate of a n y such r e m a i n i n g due under it, and , ou the p r e sen t a -
t i on of such copy a n d ce r t i f i ca te to a n y Civil C o n r t h a v i n g 
g e n e r a l ju r i sd ic t ion in the p lace in which t h e i m m o v e a b l e 
p r o p e r t y of t h e j u d g m e n t - d e b t o r is s i tua te , s u c h C o u r t s h a l l 
p roceed to enforce such j u d g m e n t a c c o r d i n g to i ts own ru l e s 
a n d m o d e of p rocedure in l ike cases . " Sec t ion 13 of A c t 

(a) Present : Scotland, C. J. and Holloway, J. 



m m a d r a s h i g h c o u r t r e p o r t s . 

18'i3. X X I I I of 1861 provides t h a t — " W h e n a dec ree is passed in 
thi'iutry 2. n | , . . . . 

'"C.-No~b— s 0 n a t u r e aud a m o u n t c o g n i z a b l e by C o u r t s of 
<<f 18)3. S m a l l Causes cons t i tu ted under A c t X L I I of 1S60, t h e C o u r t 

pass ing t h e ' d e c r e e , w h e t h e r such C o u r t be a C o u r t const i -
t u t ed as aforesaid or any o t h e r Cour t , m a y a t t h e s a m e t i m e 
t h a t it [lasses the decree , on t h e ve rba l a p p l i c a t i o n of t h e 
p a r t y in whose favor the dec ree is g i v e n , d i r ec t i m m e d i a t e 
execut ion thereof by the issue of a wan-nu t d i r ec t ed e i t h e r 
a g a i n s t t he person of the j u d g m e n t - d e b t o r if he is w i t h i n 
t h e local l imi ts of t he ju r i sd ic t ion of the Cour t pass ing t h e 
dec ree , or a g a i n s t t h e pe r sona l p r o p e r t y of t h e j u d g m e n t -
deb to r wi th in t h e s a m e l imi ts . I f t h e w a r f a u t be d i r ec t ed 
against , the personal p rope r ty of t h e j u d g m e n t - d e b t o r , i t m a y 
be g e n e r a l a g a i n s t a n y persona l p rope r ty of t h e j u d g m e n t -
deb to r wherever it m a y be f o u n d wi th in the local l im i t s of 
t h e jur i sd ic t ion of t h e Cour t , or spec ia l a g a i n s t a n y pe r soua l 
p r o p e r t y be long ing to t h e j u d g m e n t - d e b t o r w i th in t h e s a m e 
l imits , which sha l l be i n d i c a t e d by t h e j u d g m e n t creditor ." ' 

N o counsel were i u s t r u c t e ^ . 
T h e Cour t de l ivered the fo l lowing . 

JUDGMENT : — T h e ques t ion r e f e r r e d by t h e J ml g e of t h a 
Cour t of S m a l l Causes of T a n j o r e is, w h e t h e r unde r sec t ion 
11 of Ac t X L I I of 1860, i t is c o m p e t e n t to h im to issue a 
cer t i f ica te for t h e execu t ion of a decree upon t h e i m m o v e -
able p roper ty of the d e f e n d a n t , before a u e f for t has been 
m a d e to real ize t h e s u m decreed by execu t ion upon t h e p e r -
sona l proper ty of t h e deb to r , a n d before t h e C o u r t is s a t i s -
fied t h a t t he re is no such personal p r o p e r t y . 

T h e S m a l l Causes Cour t is a C o u r t of l imi ted j u r i sd i c t i on 
which is to be d e t e r m i n e d by t h e precise words of t h e a c t 
which c rea ted it a n d the provis ions r e g u l a t i n g its p rocedu re . 

The A c t ( X X I I I o f 1861) w h i c h r epea l ed sec t ion l O o f 
t h e Sma l l Causes Cour t s Act ( X L I I of 1860) , provides by sec-
tion 13 for the i ssu ing of execu t ion by Cour t s of S m a l l Causes 
aga ins t t he person or t h e p e r s o n a l p r o p e r t y of t h e j u d g -
men t -deb to r ; and sectiou 11 of A c t X L I I of 1860, w h i c h 
gives the r i g h t to proceed a g a i n s t t h e d e b t o r ' s i m m o v e a b l e 
p rope r ty , express ly m a k e s the g r a n t i n g of the necessary copy 



REGINA V. MAL0NY. m 
of t h e i n d s m e n t a n d ce r t i f i ca te cond i t iona l u p o n t h e m o v e - 1863. 

, . , •, , , • • ,, February % 
a b l e p r o p e r t y b e i n g m a d e a v a i l a b l e in execu t ion n p o n t l ie—g q jyQ g 
j u d g m e n t . T h e a p p l i c a t i o n of t h e j u d g m e n t - d e b t o r is on ly of 1863. 
t o be were a n y p o r t i o n of a j u d g m e n t d e b t r e m a i n s u n -
sa t i s f i ed a f t e r t h e sa le of t h e m o v e a b l e p rope r ty . I t seems 
t h e r e f o r e c l ea r t h a t t h e Cour t should be sa t i s f ied t h a t s u c h 
m o v e a b l e p r o p e r t y of t h e j u d g m e n t - d e b t o r as is w i t h i n i t s 
j u r i sd i c t i on , h a s been sold iu execut ion , before g r a n t i n g t h e 
copy of t h e j u d g m e n t a n d t h e cer t i f i ca te r equ i r ed for en-
f o r c i n g a n y por t ion of t h e j u d g m e n t by execu t ion a g a i n s t 
t h e d e b t o r ' s i m m o v e a b l e p r o p e r t y . 

ORIGINAL JURISDICTION, (A) 

Crown Cases Reserved. 
THE QUEEN on t h e prosecut ion of t h e MADRAS RAILWAY 

COMPANY against MALONY. 

THE QUEEN on t h e p rosecu t ion of t h e MADRAS RAILWAY 
COMPANY against JONES. 

Tha drunkenness of a guard or underguard in charge of a raihvay-
train or any part thereof is an offence included in sec. 35 of Act XVIII 
of 1862 ; but the High Court has no jurisdiction to try aprisoner char-
ged with such offence where be was removed from bis post at a 
place outside the local limits, although the train thereupon proceeded 
with him to Madras. * 

T 1863. 

H E p r i sone r M a l o n y was I n d i c t e d u n d e r t h e 2 7 t h sec- February 3. 
t i on of t h e I n d i a n R a i l w a y A c t , a n d t r i ed be fo re 

B i t t l e s t o n , J . , by w h o m t h e fo l lowing case w a s s t a t e d : 
" J a m e s M a l o n y was f r i e d before me a t a C r i m i n a l Ses-

sion of t h e H i g h C o u r t h o l d e u on t h e 6 th a n d f o u r fo l low-
i n g d a y s of J a n u a r y 1863, upon on i n d i c t m e n t which c h a r g e d 
t h a t h e on t h e 1st J a n u a r y a t M a d r a s , be ing a s e rvan t of t h e 
M a d r a s R a i l w a y C o m p a n y , was in a s t a t e of i n t o x i c a t i o u 
w h i l s t a c t u a l l y e m p l o y e d u p o n t h e M a d r a s R a i l w a y in d i s -
c h a r g e of h i s d u t y as a g u a r d in a p a s s e n g e r s ' t r a i n , s u c h 
d u t y b e i n g one , t h e n e g l i g e n t p e r f o r m a n c e of wh ich would 
b e l i ke ly to e n d a n g e r t h e safe ty of persons t r a v e l l i n g ou such 
r a i l w a y . (a) Present : Scotland, C. J. and Bittleston, J. I . — 2 5 




