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APPELLATE JURISDICTION, ( a ) 

Special Appeal No. 41 of 1862... 

CHIDAMBARA PILLAI Appellant'. 

KAMAN Respondent. 

Where a decree is passed ex parte in an original suit (he defendant 
has no right to a special appeal, even iliough his appeal; have beeu enter-
tained by the Civil Court. 

TH I S was a special appeal from the decree of J . W . % 

Cherry, the Civil J u d g e of Salem, iu Appeal Suit No. - ^ J ' n I 4I~ 
159 of 186.0, af f i rming the decree of W. Hodgson., tlve Sub- of 
ord ina te J u d g e of Salem, in Original Suit No. 43 of 1853. 
The sui t was brought to recover,,certain mAIguzari n a n j l y 
lands , consist ing of acres 10-1-11, producing annual ly rupees. 
250 and assessed a t rupees 107-10-9. 

The case was heard ex parte as regarded the fifch de-
fendan t , and the Subordinate J u d g e decreed for the plaint i f f . 

Ritchie for the appel lant , the fifth defendant . 

Sadaffcpacharlu, for the respondent, the plaintiff object-
ed t h a t , as the special appe l lan t was ex parte in the original 
suit , he could not, under Section 119 of the Code of Civil 
Procedure , be allowed to appeal . That section enacts t h a t 

no appea l shal l lie from a judgmen t passed ex parte against 
a de fendan t who has not appeared or f rom a j u d g m e n t 
aga ins t a plaintiff by defaul t for non-appearance But in 
all cases in which j u d g m e n t may be passed ex parte against), 
a defendant , he may apply within a reasonable t ime not ex -
ceeding th i r ty days af ter any process for enforcing the judg-
m e n t has been executed, to the Court by which the j u d g -
m e n t was passed, for an order to set it aside. ' 

Ritchie :—As the appel lant has been allowed to appeal to 
t h e Civil Court against the original decree, it is too late to 
object to the special appeal. The objection must be r ega rd -
ed as waived. 

SCOTLAND, C. J :— I cannot see how the objec t ion can 
be go t over. The defendant had the oppor tuni ty of appear -
ing," but did not do so. The original decree was passed ex 
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Fefi!-863 2 "Parie' Then unde r sec t ion 119 he m i g h t h a v e app l i ed w i t h -
in t h i r t y d a y s to set as ide such dec ree if he h a d a n y suff i -

of 18(32^ c ient cause to ass ign . H e did not d o so. B u t i t is sa id t h a t 
i n a s m u c h as he appea led to t h e Civil Cour t , a n d his a p p e a l 
was t h e n en t e r t a iued , t he r e fo re we o u g h t to a d m i t a s p e c i a l 
appea l f rom tiie decree of t he Civil J u d g e . B u t t h e C iv i l 
J u d g e ' s a s sumpt ion of j u r i sd i c t i on is no reason why we 
should assume it if we see, as we d o h e r e , t h a t t h e p a r t y has. 
no legal r i g h t to a p p e a l . 

HOLLOWAY, J . — T h i s is SI specia l a p p e a l f r o m a m a t t e r 
•oram non judice. Tiie Civi l J u d g e had no ju r i sd ic t ion t o 

e n t e r t a i n the appea l . H e was not h e a r i n g i t as Civi l J u d g e . . 
'Jj ie p r e sen t a p p e a l mus t be dismissed. 

Appeal dismissed with costs. 

APPELLATE JURISDICTION, ( a ) 

Referred Case No 4 of 1863. 

RAMASVAMI CHETTI: and o the r s against PAPPA REDDI . 

The security bond executed by a third party to the dbkari renter is. 
not exempt from stamp-duty. 

Febmlry 2 P A S E r e fe r red by R. J . Melv i l l e , t h e A c t i n g . Judge o f 
B. C No. 4. ^ the S m a l l Causes Cour t a t C h i t t u r , for t h e decis ion of 

° / l s G 3 t h e H i g h Court-

N o counsel were in s t ruc t ed . 

T h e fac ts suff icient ly a p p e a r f r o m t h e fo l lowiug 

JUDGMENT : — T h e quest ion is w h e t h e r t h e secur i ty b o n d 
execu ted by a t h i rd p a r t y to tiie abk&ri r e n t e r is e x e m p t 
f rom s t a m p du ty . 

T h e R e g u l a t i o n I of 1820 has no re fe rence to such a n 
i n s t rumen t , and it does not seem to us to fall w i th in a n y of 
t h e exempt ions as respects bonds in S c h e d u l e A , Ac t X X X V I 
of 1860, which upon the case as s t a t e d , we t a k e to be t h e 
S t a m p Act in force w h e n t h e bond was g i v e n . 
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