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Execution cannot be obtained on a merely declaratory decree. 

1863. H P l I l S was a special a p p e a l f r o m t h e decision of C h a r l e s 
i - Col le t t , t he A c t i n g Civil J u d g e of C h i t t n r , in A p p e a l 

of 1862. Sn i t N o . 167 of 186! , a f f i r m i n g iu s u b s t a n c e the j u d g m e n t of 
K r i s h n a m a c h & r i , t h e D i s t r i c t Mnns i f of T i r u v a l l u r , in O r i -
g i n a l Su i t No . 587 of 1860. T h e su i t was b r o u g h t t o es-
tab l i sh t h e r i g h t of t h e p l a in t i f f to o n e - f o u r t h of a k a r a i of 
l ands as be ing he r p rope r ty . T h e p l a i n t s t a t e d t h a t t h e 
p la in t i f f and t h e f irs t d e f e n d a n t t h e m o t h e r of t h e secoud 
a n d th i rd d e f e n d a n t s were s i s te r s ; t h a t t h e p a t t a of t h e 
half k a r a i of t h e l a n d t h e r e u n d e r m e n t i o n e d w a s issued i n 
t h e names of t h e second a n d t h i r d d e f e n d a n t s ; t h a t ®ne-
f o u r t h k a r a i the reof w a s a c q u i r e d by t h e p l a in t i f f ' s h u s b a n d 
a n d was in he r own possession, a n d t h a t t h e r e f o r e t h e 
p a t t a of t h e said l a n d s h o u l d be issued in h e r n a m e a n d 
t h e l and en jo ined by h e r . T h e d e f e n d a n t s in t h e i r k a i f i y a t 
s t a t ed t h a t t h e o n e - f o u r t h k a r a i of l a u d m e n t i o n e d i n 
t h e p l a i n t was n o t a c q u i r e d by t h e p l a in t i f f ' s h u s b a n d , n o r 
was it enjoined by t h e p l a in t i f f , a n d t h a t i t be louged to t h e 
d e f e n d a n t s a n d had for t h e l a s t s ix yea r s been cu l t i va t ed by 
t h e p l a in t i f f ' s s o n - i n - l a w ( m a r u m a g a n . ) T h e D i s t r i c t 
Muns i f in subs tance dec ided in f a v o u r of t h e p l q ^ t i f f a n d o r -
dered t h a t a p a t t ^ s h o u l d be issued in he r n a m e . On a p p e a l 
t h e Civil J u d g e a f f i r m i n g t h e j u d g m e n t of t he C o u r t be low 
in snbs t ance by d e c l a r i n g t h e p la in t i f f to be of r i g h t e n t i t l e d 
t o t h e l a n d s , bn t modi f ied i t so f a r as in f o r m i t o rde red 
t h a t a p a t t a s h o u l d be issued in t h e n a m e of t h e p l a i n t i f f . 
T h e fo l lowing is a n e x t r a c t f r o m t h e Civi l J u d g e ' s j u d g -
m e n t : — 

" The g r e a t d i f f icu l ty I h a v e h a d iu d i spos ing of th i s a p -
pea l has a r i sen f r o m t h e e x t r a o r d i n a r y f o r m in wh ich t h e 
sui t has been b r o u g h t , a n d t h e no less e x t r a o r d i n a r y j u d g -
m e n t p ronounced in it. T h e p l a i n t is loosely a n d i naccu -
ra t e ly f r a m e d , b u t in effect t h e p r a y e r is t h a t t h e p a t t W of 

(a) Present : Scotland, C. J. and Holloway, J. 
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certain lands standing iu the name of the second and third 1863. 
defendants, b u t of r i gh t belonging to ; aud in the possession- ' 
of, the p la iu t i f f , may be coneelled, and a new p a t t a for the of 1862. 
same issued in tbe n a m e of tbe plaint i f f . 

u The j u d g m e n t in p a r a g r a p h 6 expressly orders t h a t a 
new pat t i i sha l l be issued accordingly . Obviously the Cour t 
has no m e a n s to enforce the execution of such an order . 
T h e issue of a p a t t a is a m a t t e r within the discret ion of the 
r evenue au thor i t ies . I a m not to be unders tood as m e a u -
ing t h a t t h e r e could never be a sui t or a decree for the 
issue of a pattd, in the n a m e of a plaiji t iff . I t would not be 
d i f f icul t to sugges t such a case, bu t then the proper revenue 
a u t h o r i t y o u g h t to be a p a r t y . 

A p l a i n t f r a m e d l ike the present is c lear ly open to 
a d e m u r r e r : a decree in form such as the present is iu-
capab le of be ing executed . I t is t rue tha t the part ies , ne i ther 
o r ig ina l ly nor in appea l , have t aken the objection which 
h a s sugges ted itself to me ; but I do not t h i n k t h a t this is 
such an objection as falls within t h e pr inciple of the case re-
por ted in 3 Moore 's I . A. C. 278. I infer f r o m w h a t fel l 
f rom Sir J o h n Coler idge d u r i n g the a r g u m e n t of Fischer v. 
Kamala Naicker (a) t h a t there are some objections which the 
C o u r t may t a k e notice of, though they are not raised by the 
pa r t i e s themse lves . I t h ink the present, j u d g m e n t is, in t h e 

•words of the Mas te r of the Rolls in Morris v. Chambers (6), 
" encumbered with this difficulty t ha t the dec la ra t ion a u d 
" decree ofotlie Cour t may be a mere brutun fulmen, inca-
" pable of be ing pract ical ly enforced a g a i n s t the d e f e n d a n t . " 
W h e r e t h a t is so, the Lord Chance l lo r , on the s ame case 
c o m i n g before him ou appea l , r e m a r k e d , t h a t the Cour t 
o u g h t not to pronounce a d e c r e e e v e n in personam (c). I have 
t he r e fo re anx ious ly endeavoured to see whe the r , obeying the 
sp i r i t of section 350 of the Code of Civil Procedure , I m a y 
n o t in the present case overlook the defect in the form of the 
decision below, and dispose of the suit npon au issue free 
f r o m object ion iu respect to form, aud which in s u b s t a n e o 
h a s beeu duly raised, and really embodies tiie whole m a t t e r 
in d ispute between the parties. Now I t h ink the re is such 

(a) 8 Moor. L. A. C. 182. (b) 7 Jur. N S. 60. 
(c) 7 Jur. N. S. 690. 
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m a d r a s . h i g h c o u r t r e p o r t s . 

Webrmry 2. i s s n e i n t h e P r e s e T ) t c a s e > a n d t h a t is, w h e t h e r t h e 
& A . J V o n ~ P l a i n t i f f i s o f r i g h t e n t i t l e d to t h e l a n d s in t h e p l a i n t 

1 8 6 2 - m e n t i o n e d ? 

" This issne was ce r t a in ly raised in t h e C o n r t below ; nob 
so in due fo rm, indeed , for t h e Mnns i f a d h e a r e d to t h e old 
p rocedure ins tead of t h e new, and did not s e t t l e issues, b u t 
t h e first, poiut lie g a v e to t h e p la in t i f f was to p rove t h a t t h e 
l ands be long to her . H a d the p rocedure been p roper , t h e 
issne I have s ta ted m u s t have been t h a t se t t l ed . I n t h e a p -
pea l it is obviously t h e s u b s t a n c e of the ob jec t ions to t h e 
Cour t ' s decree. R e a l l y t h e object of t h e su i t was to es ta -
b l i sh t h e p la in t i f f ' s t i t le to t h e lands, and a decision upou 
t i le issne of t i t l e or no t i t l e yi t h e p la iu t i f f m u s t dispose of 
t h e whole d i s p u t e be tween tiie par t i es . I t is t r u e t h a t t h e 
p l a in t i f f a l leges a n d t h e d e f e n d a n t s deny t h a t she is in pos-
session of the l ands . B u t e x c e p t so f a r as t h e f a c t of pos-
session is any g r o u n d for p r e s u m i n g a r i g h t of p rope r ty , t h e 
f a c t i tself may be d i s r ega rded . I f t h e plaint i f f is in posses-
sion and I decide t h e issue of r i g h t in her f a v o u r , t h e u t h e 
decree will be Bimply d e c l a r a t o r y , and t h a t sect ion 15 of the 
Code a l lows : if she is no t in possession, t h e n t h e d e c r e e 
•would be execu tory , and she m a y enforce execu t ion of i t . 
B u t t he re c a n n o t be a decree d e c l a r a t o r y m e r e l y of t h e f a c t 
of possession; and I t h i n k that, in a su i t l ike tiie p r e sen t , t h e 
f a c t of possession is a mere m a t t e r of ev idence p rope r to be 
adduced in s u p p o r t of tiie issue of r i g h t , b u t t h a t t h e r e 
o u g h t no t to be any issue se t t l ed as to th is m e r e „ / ac t i tself . 
T h e n as to the sole issue upon which I propose to dispose of 
t h i s appea l , I a m of opinion t h a t , v i ewing t h e j u d g m e n t be 
low as a dec la ra t ion of t h e p l a in t i f f ' s r i g h t to tiie l and , i t 
o u g h t to be a f f i r m e d . " 

T h e second d e f e n d a n t a p p e a l e d a g a i n s t t h e Civi l J u d g e ' s 
decree on t h e fo l lowing g rounds . 

" 1 . I t is c o n t r a r y to l aw iu t h a t , 

1st. J u d g m e n t was g iven iu p l a i n t i f f ' s f a v o n r , u p o n 
evidence inadmissab le in law, a n d f o u n d by t h e Civi l J u d g e 
t o be unsa t i s fac to ry a n d useless. 

2nd . P l a in t i f f had to s t a n d or fa l l upon t h e s t r e n g t h 
h e r own evidence. A f t e r finding t h a t he r ev idence d id nof 
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ag ree with her claims, the lower courts made a mistake in 1863. 
k a y i u g entered into an enquiry of the defendant 's ti t le, and g ^ ^ j ^ f j " 
gone npon the weakness of his evidence. of 1862. 

3rd. The fact t h a t t h e suit is barred by the s ta tu te of 
l imi ta t ion , as the defendant holds adverse possession since 
1845, was overlooked by the lower courts. 

4 th . The rulings of the Sadr Court, which declare t h a t 
a par ty who once relinquishes the land or leaves it uncul t i -
vated without any reasons, &c., canuot get it back, af ter the 
same was duly t ransferred by pa t ta to another ryot, were not 
observed by tbe lower courts. 

5 th . The Civil J u d g e made an error in assuming tha t 
t h e possession by the plaintiff 's marumagan was t an ta -
m o u n t to her possession. 

2. I t is defective iu the investigation of merits, so as to 
affect the decree in the decision of the material points in tha t , 

1st. The question in whose possession the lands are now 
remain ing , was not decided. 

2nd. The question, whether the plaintiff 's marumagan 
h a s not been in possession of a portion of the lauds under 
t h e sufferance of the defendants , was likewise left undis-
posed of ." 

Srinivasackarlu for the appel lant , the second defendan t . 

The following j u d g m e n t was delivered by 

SCOTLAND, C. J . :—In this case we are of opinion tha t the 
learned Civil Judge , having decided tha t the plaiutiff was 
ent i t led to a declarat ion of title, acted r ight ly iu cotifiuing 
t h e decree iu the snit to a mere declaration of the plaintiff 's 
t i t l e to tbe land in question; and for the reasons given at the 
h e a r i n g we th ink the grounds of appeal fail, aud tha t the 
appea l must, be rejected with costs to be paid by the defend-
an t s . I t would not have been necessary to say more but) 
for a passage in the judgmen t of the Civil J u d g e in which 
we observe he says when al luding to the quest ion of posses-
sion " if she ( the plaint i f f) is not in possession then the de-
cree would be executory and she may enforce exectftioa of i t . " 



m m a d r a s h i g h c o u r t r e p o r t s . 

1863 A l t h o u g h t h e r e is n o t h i n g in t h i s case ( n o t w i t h s t a n d i n g 

February 2. t h a t t h e ques t ion of d i spu ted possess ion is not c lea r ly d e a l t 
S. A. No. i w i t h ) to lead us to t h e conclus ion t h a t a n y r i g h t to t h e l a n d 

of 186,. ^ m e r e possession has heen acqu i r ed , s t i l l cases m a y eas i ly 
be supposed iu which d e c l a r a t o r y decrees as r e g a r d s t i t l e 
m i g h t be ob ta iued col lusivelv, w i t h o n t r ega rd be ing had to 
val id l ega l r i g h t s acqu i red by l ong possession ; a n d to a l low 
possession, iu such cases to be o b t a i u e d by m e a n s of e x e c u -
t ion upon a mere d e c l a r a t o r y decree , would be to p e r m i t 
pa r t i e s in possession to be i m p r o p e r l y d e p r i v e d of thei.r 
l ega l possessory r i gh t s b.y t h e process of the C o u r t . N o s u c h 
execu t ion cau proper ly be o b t a i n e d upon a d e c l a r a t o r y d e -
cree. I t a m o u n t s to a b i n d ' n g d e c l a r a t i o n of t h e t i t l e de-» 
cided npou a n d no more , as be tween t h e i m m e d i a t e p a r t i e s 
to the sui t , and does not iu a n y case en t i t l e t h e p a r t y ob -
t a i n i n g it to execut ion for t h e de l ive ry over of possession of 
t h e p roper ty iu ques t ion . I f t l ieu t h e l ea rned j n d g e - m e a n t 
t o decide t h a t t he p la in t i f f was a t l ibe r ty if she t h o u g h t i t 
necessary, to ob ta in e x e c u t i o n upon t h e decree for t h e de l i -
ve ry to her of possession, we t h i n k he was i u e r r o r , a u d t h a t 
n o such execu t ion o u g h t to be a l lowed . 

W e a re uot t.o be unde r s tood f r o m t h e obse rva t i ons j u s t 
m a d e , as in any way dec id ing t h a t th is was a case iu w h i c h 
s u b s t a n t i a l l y upon i ts merits,, t h e Civi l J u d g e was p r o p e r l y 
r equ i red to m a k e a d e c l a r a t i o n of t i t l e unde r sect ion 15 o* 
t h e Civil P rocedure Code , T h e p o i n t was no t ra i sed , a n d 
t h e c i r cums tances before us. do uot m a k e it necessary to s ay 
a n y t h i n g upon it. 

Appeal dismissed with costs. 




