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ORIGINAL JURISDICTION ( a ) 

Ecclesiastical Side. 

In the Goods O/"SIMPSON deceased. 

Where letters of administration which has been granted to the Ad-
ministrator General of Madras were recalled, and he had merely taken 
manual possession of cash, Government promissory notes and the title-
deeds of leaseholds belonging to the deceased, the High Court, under 
section 22 of Act VII of 1855, allowed him commission, at the rate of 

per cent., on the cash and the value of the notes, but refused to 
allow it on the leaseholds. 

MA Y N E moved nnder section 21 of Act V I I I of 1855, 1863. 
t ha t an order might he made, revoking the let ters of J a n v a r V 3 

admin is t ra t ion to the estate and effects of Ai tken Megiget 
Simpson, formerly of Madras, but late of 9 Merchiston P a r k 
E d i n b u r g h , deceased, granted to the Adminis t ra tor Genera l 
of Madras ; and tha t letters of administrat ion to the said 
estate and effects of the said A. M. Simpson, (with his will 
annexed ) within the jurisdiction of this Court m igh t be 
g ran ted to J a m e s Short , Esq . , as the at torney of the t rus tees 
and executors in the said will named. 

The fol lowing fac ts appeared f rom M r . Shor t ' s pet i t ion 
on which the motion was grounded. 

Mr. A. M. Simpson, formerly of Madras, a British sub-
j e c t res iding in Ed inbu rgh , died there on the 3rd of J u l y 
1862, hav ing by his will, dated the 23th of J u n ^ of 1862, 
appointed four persons sole general disponees iu t rust aud 
execution thereof. 

The tes ta tor lef t property to be administered within the 
ordinary original jurisdiction of this Court, conniving of 
cash, Governmen t promissory notes, leasehold lands and 
s tock in t r ade . 

I n October 1862, the Adminis t ra tor General of Madras, 
Mr . J . Miller, appl ied for letters of administrat ion to Mr . 
Simpson's estate, and thereupon received notice from Messrs. 
B inny and Co. of Madras, tha t Mr. Simpson had lef t a will, 
t h a t they had been requested to administer to the estate, 
and t h a t they had sent home the instruct ions necessary to 
enab le the executors to empower them to do so. 

(a) Present Scotland, C. J. and Bittleston, 3. 
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1865. 5 f r . Mi l l e r , h o w e v e r , to ld Messrs . B i n n y a n d Co. t h a t h e 
January 30. 

— — w a s bonnd by t h e A c t t o proceed , a n d d id n o t w i t h d r a w h is 
app l i ca t ion ; a n d on t h e 3rd of N o v e m b e r 1862 l e t t e r s of 
a d m i n i s t r a t i o n to M r . S i m p s o n ' s e s t a t e a n d ef fec ts were 
g r a n t e d by th i s Conr t to t h e A d m i n i s t r a t o r G e n e r a l . 

T h e t rus tees a n d execu to r s r e s ide in S c o t l a n d ; a n d by 
a deed-pol l , da ted t h e 8 th N o v e m b e r 1882, t h e y c o n s t i t u t e d 
t h e pe t i t ioner Mr . J a m e s S h o r t of M a d r a s t he i r a t t o r n e y t o 
es tab l i sh p rope r t i t l e s in t h e i r pe r sons a s g e n e r a l d i sp o n ees 
and executors as a foresa id to t i ie l auds , h e r e d i t a m e n t s , d e b t s , 
cha t t e l s a n d effects , rea l a n d pe r sona l , wh ich be longed to t h e 
t e s t a to r . 

•On t h e l l t ' n of D e c e m b e r 1862, Messrs . R i t c h i e a n d 
S h a w , Mr . Sho r t ' s proc tors , g a v e not ice to t h e A d m i n i s t r a t o r 
G e n e r a l t h a t t hey had in t h e i r possession t h e t e s t a t o r ' s wi l l 
and i n t e n d e d to a p p l y i m m e d i a t e l y for t h e o r d e r now m o v e d 
for . They also i n t i m a t e d t h a t M r . S h o r t would p a y a l l cos t s 
t h i t h e r t o incur red by t h e A d m i n i s t r a t o r G e n e r a l . 

N o t h i n g however , resu l ted f r o m th i s no t ice ; a n d on t h e 
2 4 t h of J a n u a r y 1863, Mr. . R i t c h i e , of t h e firm of R i t c h i e 
a n d S h a w , addressed the fo l lowing l e t t e r to t h e A d m i n i s t r a -
to r G e n e r a l :—• 

MADRAS, 2 4 ^ January 1 8 6 3 . 
M Y PEAR SIR, 

"With1 r e fe rence to a n y conve r sa t i on wi th you y e s t e r d a y 
on t h e subject of Mr . S h o r t ' s a p p l i c a t i o n for tl>e r e l o c a t i o n 
of the le t te r s of a d m i n i s t r a t i o n g r a n t e d to you ih S i m p s o n ' s 
es ta te , and with a view to save t h e expense of t a k i n g in 
counse l on each side on t h i s a p p l i c a t i o n , h e w i l L a g r e e t o 
your r e t a i n i n g 2 J per cent , commiss ion on t h e G o v e r n m e n t 
P r o m i s s o r y N o t e s and cash recovered by you a n d in y o u r 
h a n d s , b u t no commission on t h e lands and o t h e r es ta te . 

I f yon a g r e e to th i s , p lease say so a t once : if no t I a m 
ins t ructed to w i t h d r a w th i s offer , a n d t h e ques t ion of y o u r 
commission in th is case m m t be l e f t to t h e C o u r t . 

Your ' s f a i t h f u l l y . 

( S i g n e d ) A . M . R I T C H I E . 
J . Mi l le r , E s q . 
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The Advocate General, Norton, and Branson for the 1863. 
Administrator General. January 

The a rgumenb turned a l together on the construction of 
t h e following sections of Act V I I I of 1855 ( " A n Act to 
amend the law re la t ing to the office and duties of Adminis-
t r a t o r G e n e r a l . " ) : — 

X X I . I f an executor or next of kin of the deceased, 
who shal l not have been personally served with a ci tat ion, 
or had notice thereof, in t ime to appear in pursuance there-
of, shal l establish to the satisfaction of the Court a claim to 
p roba te of a will or to letters of adminis t ra t ion in prefer-
ence to the Adminis t ra tor General , any letters of adminis-
t r a t ion which shal l be g ran ted by vir tue of this Act to the 
Admin i s t r a to r Genera l , may be recalled aud revoked, pro-
ba t e may be gran ted to such executor, or let ters of adminis-
t ra t ion g ran ted to such other person as aforesaid. Provided 
t h a t no let ters of adminis t ra t ion, which shall be g ran ted to 
t h e Admin i s t ra to r General , shall be revoked or recalled ' f o r 
t h e cause aforesaid, except in case in which a will or codi-
cil of the deceased shal l be proved, unless the applicat ion 
f o r t h a t purpose shal l be made within one year a f te r the 
g r a n t to the Adminis t ra tor General , and the Court shal l be 
satisfied t h a t there has been no unreasonable delay in m a k -
i n g the appl icat ion, or in t ransmi t t ing the author i ty under 
which the appl icat ion shall be made. 

X X I I . I f any let ters of adminis t ra t ion, which shall be 
g r an t ed ^gth«<?Ldministnitor General in pursuance of this 
Act , shal l be revoked, the Court nay order the costs of ob-
t a in ing such let ters of adminis t ra t ion and the whole or. any 
p a r t of anycommiss ion which would otherwise have been 
payab le under this Act, together wi th the costs of the Admi-
nis t ra tor Genera l in proceedings taken to obtain such re-
vocat ion, to be paid to or retained by the Adminis t ra tor Ge-
ne ra l out of any assets belonging to the estate. 

X X V I . The Adminis t ra tor General of each of the said 
Pres idencies under any letters of administrat ion which shal l 
be g r a n t e d to h im in his official character , or under any 
p r o b a t e which shal l be granted to h im of a will wherein he 
shall be named a s executor by vir tue of his officer and the 
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1863. A d m i n i s t r a t o r G e n e r a l of M a d r a s n n d e r a n y l e t t e r s of a d -
uiiiri/ 30. . . . i i i • i • t • ! m i n i s t r a t i o n which a re vested in i n m by Sec t ion V of t h i s 

Ac t , sha l l be en t i t l ed to receive a commiss ion , a t t h e f o l l o w -
ing", r a t e s ' r e s p e c t i v e l y ; viz. 

T h e A d m i n i s t r a t o r G e n e r a l of B e n g a l a t t h e r a t e of $ 
pe r cent , and t h e A d m i n i s t r a t o r G e n e r a l of M a d r a s a n d 
B o m b a y respect ively a t t h e r a t e of 5 p e r c en t , u p o n t h e 
a m o n n t or va lue of t he assets which t h e y sha l l r e spec t ive ly 
collect and d i s t r i b u t e in due course of a d m i n i s t r a t i o n . 

X X V I I . Tiie commiss ion to w h i c h t h e A d m i n i s t r a t o r 
G e n e r a l of eacli of t he said t h r e e P res idenc ie s sha l l be e n -
t i t led , is i n t ended to cover no t m e r e l y expense a n d t r o u -
ble of col lec t ing t h e assets,' bu t also his t r o u b l e and r e s p o n -
s ibi l i ty of d i s t r i b u t i n g t h e m in d u e course of a d m i n i s t r a -
t ion ahall be payab l e to a n d r e t a ined by such A d m i n i s t r a t o r 
G e n e r a l upon the col lect ion of t h e assets , a n d t h e o the r h a l f 
thereof shal l be payab l e to t h e A d m i n i s t r a t o r G e u e r a l w h o 
•ha l l d i s t r ibu te a n y assets in t h e due course of A d m i n i s t r a -
t ion a n d m a y be r e t a i n e d by h i m on such d i s t r i bu t ion . T h e 
a m o u n t of t h e commission l a w f u l l y r e t a i n e d by a u A d m i n i a -
t r a t o r G e n e r a l u p o n t h e d i s t r i bu t ion of assets s h a l l be d e e m -
ed a d i s t r i bu t ion in t h e d u e course of a d m i n i s t r a t i o n w i t h i n 
t h e m e a n i n g of th i s A c t . 

SCOTLAND, C. J . : — W e h a v e g i v e n t h i s case our b e s t 
cons idera t ion , and h a v e come to t h e conclus ion , t h a t as res -
pects t he G o v e r n m e n t - p r o m i s s o r y notes a n d t h e . c a s h , t h e 
A d m i n i s t r a t o r G e n e r a l is, b n t - a s r e spec t s t h e leaseholds , h e 
is n£>t en t i t l ed to commiss ion . T h a t , s u b s t a n t i a l l y , is t h e 
resu l t a t which we h a v e a r r ived . 

T h e first ques t ion is as to ou r ju r i sd ic t ion unde r sec t ion 
21 to reca l l t h e A d m i n i s t r a t o r G e u s r a l ' s l e t t e r s of a d m i n i s t r a -
t ion , and to g r a n t p r o b a t e or l e t t e r s of a d m i n i s t r a t i o n to t h e 
executor or n e x t of k in of t h e deceased . O u r d i s c r e t i o n a r y 
power to recal l l e t t e r s g r a n t e d to t h e A d m i n i s t r a t o r G e n e r a l , 
•where do will codicil if p roved , d e p e n d s on t w o p o i n t * — 
first, whether or no t t h e a p p l i c a t i o n to r evoke is m a d e w i t h i n 
one year a f t e r t h e g r a n t to t h e A d m i n i s t r a t o r G e n e r a l ; a n d , 
secondly, "whether or no t t h e r e h a s b e e n u n r e a s o n a b l e d e l a y 
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Iti .making the application, or in transmitting the authority 18(53. 
under which such application is made. Bu t in the present 
case there is a will, and under the circumstances before the 
C o u r t it is clear tha t the let ters of administrat ion granted to 
the Adminis t ra tor General must be recalled and revoked. 
Theu the 22d section provides tha t on such revocation we 
m a y order the Adminis t ra tor General 'scosts of ob ta in ing tha 
le t ters of adminis t ra t ion, and the whole or any par t of the 
commission to which he would otherwise have become enti-
t led uuder the Act, together with the costs of any proceed-
ings to obta in such revocation, to be paid to or retained by 
h i m out of the assets. Then the 27th section, a f te r s ta t ing 
w h a t expenses and trouble the commission is intended to re-
coup aud remunera te , enacts that* one-half of such commis-
sion shall be payable to aud retained by the Adminis t ra tor 
Genera l upon the collection of the assets, and the other half 
Bhall be payable to the Administrator General who shall dis-
t r ibu te assets and may be retained by him npon such distr i-
but ion. Now, unless Mr. Norton 's a rgumen t be well founded 
there can be no doubt t ha t the general jurisdiction given to 
the Court by the 22nd section cont inues to exist , t hough 
here the Admin i s t ra to r Genera l has retained the commission 
M r . Nor ton argnes t h a t if t he Adminis t ra tor Genera l is in a 
s i tuat ion to re ta in his commission, the Court has no jurisdic-
t ion to interfere but it is qui te clear, I think, tha t the dis-
cretion giveu by section 22 applies to cases comiug wi thin 
section 27. 

Then as to the question respecting wha t was m e a n t by 
" collecting the assets ." There is no doubt t h a t the word 

assets" includes leaseholds as well as cash and promissory 
notes. B u t then has there been any 1 collection' of these 
leaseholds and notes? I t cannot , I th ink, be reasonably said 
t h a t there may not be cases where assets have been collected 
though they have not been realized by sale or by actual re-
ceipt or possession. On the other hand, it cannot be donbt -
ed t h a t where they have been realized ready for dis t r ibut ion 
they may equally be said to be collected. I t seems to me 
t h a t under sections 22 and 27 the question is one for the 
discret ion of the court, and tha t iu the present case tbe claim 
as regards the Government promissory notes, and as to the 
leaseholds must be deal t with differently. Now it fs import-. 
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'3- a n t to see for w h a t t h e commiss ion is g i v e n . Sec t ion 27 
ry 30 . . * 

declares t h a t it is i n t ended to cover not mere ly t h e e x p e n s e 
a n d t ronh le of co l l ec t ing t h e asse t s , b n t a l so his t r o u b l e a n d 
respons ib i l i ty in d i s t r i b u t i n g t h e m in d u e course of a d m i n i s -
t r a t i o n . I t is conceded t h a t if cash or b a n k no t e s h a d been 
l e f t in t h e t e s t a to r ' s ches t , a n d the A d m i n i s t r a t o r G e n a r a l 
h a d done n o t h i n g m o r e t h a n open t h e ches t and t a k e t h e m 
out , lie would h a v e been e u t i t l e d to commiss ion , for a s to 
such assets n o t h i n g would r e m a i n t o be d o n e b u t t o dis-
t r i b u t e t h e m to t h e persons en t i t l ed . B u t t h e n i t is con-
tended t h a t G o v e r n m e n t p romissory notes a re choses in ac -
t ion , aud t h a t un t i l they h a v e been rea l i zed , no c o m m i s s i o n 
cau become rece ivab le I h a v e a l ready, said t h a t a ' c o l l e c -
t ion ' of asse ts does not necessari ly involve t he i r r ea l i za t i on ; 
a n d I t h i n k we m u s t hold t h a t these notes h a v e been col-
lected wi th in t h e m e a n i n g of t h e sect ion, so as to en t i t l e t h e 
A d m i n i s t r a t o r G e n e r a l to commiss ion . T h e r e does n o t a p -
pea r to h a v e been a n y ' expense , ' b u t t h e r e has been t h e 
t r o u b l e of a p p l y i n g for a n d o b t a i n i n g a c t n a l possession of 
t h e uotes. I c a n n o t see a n y s u b s t a n t i a l d i f f e rence b e t w e e n 
t h e case p u t of t a k i n g b a n k - n o t e s or cash ou t of a c h e s t 
a n d o b t a i n i n g possess ion of t he se G o v e r n m e n t p r o m i s s o r y 
notes. T h e commiss ion is res is ted on t h e g r o u n d t h a t they, 
h a d not been conve r t ed ; b u t w h e n one looks a t t he i r n a t u r e 
a n d t h e f ac t t h a t t h e y can a t once be sold in t h e m a r k e t , i t 
would Jje d r a w i n g q u i t e too f ine a d i s t i nc t ion if we m a d e a n y 
d i f fe rence be tween these notes a n d t h e o t h e r s . I t h e r e f o r e 
t h i n k t h e A d m i n i s t r a t o r G e n e r a l en t i t l ed to t h e commiss ion 
of 2^ per cen t ou t h e G o v e r n m e n t promissory notes. 

"With r e g a r d to t h e l ea seho lds I t h i n k t h e c l a im t o c o m -
mission is n o t b r o u g h t f a i r l y w i t h i n t h e p rov is ions of t h e 
2 7 t h sec t ion . W h a t ' e x p e n s e ' or ' t rouble* h a s t h e A d m i -
n i s t r a to r G e n e r a l incur red in r e f e rence to these l easeho lds ? 
T h e evidence shews t h a t a l l he did was t o t a k e t h e t i t l e -
deeds which were h a n d e d over to h i m . H e i n c u r r e d no 
' responsibi l i ty ' by so do ing . As r e g a r d s these deeds h e be -
comes mere ly a c o n d u i t - p i p e for t h e person o b t a i n i n g p r o -
ba t e . I t h i n k t h a t iu t h e exerc i se of ou r d i sc re t ion we c a n -
n o t al low t h e A d m i n i s t r a t o r G e n e r a l commiss ion in r e spec t of 
t h e leaseholds . They c a n n o t be cons idered as assets in co l l ec t -
i n g wh ich h e has i ncu r red e x p e n s e or t a k e n t roub le . 



Then as t o a l l owing the cost9 of o b t a i n i n g the letters of 1863. 
a d m i n i s t r a t i o n . I t has been urged t h a t t he A d m i n i s t r a t o r G e — 
n e r a l k n e w of t h e will. N o doub t he d id : Messrs. B i n n y 
a n d Co. gave h i m not ice t h a t Mr. S impson had l e f t a wil l : 
M r . Mi l le r replied t h a t he was buuud nnde r t he A c t to p ro-
d i e d ; a n d he did proceed accordingly . I a m not p r epa red to 
hay t h a t s t r i c t ly he was wrong. By section 11 of Ac t V I I I of 
1 8 5 5 if no person sha l l w i th in one mou th a f t e r the deceased ' s 
d e a t h have app l i ed for p roba te or le t te rs of a d m i n i s t r a t i o n , 
the A d m i n i s t r a t o r Gene ra l is required wi th in a reasonable 
t i m e a f t e r he shal l h a v e had notice of the d e a t h , t.o t a k e p ro-
c e e d i n g s to ob ta in le t te rs of admin i s t ra t ion . A n d sect ion 
19 of t h e s a m e A c t expressly provides t h a t no not ice of a 
wi l l sha l l a f fec t the A d m i n i s t r a t o r Gene ra l unless wi th in t f ie 
per iod of one m o n t h f rom the t ime of g i v i n g such not ice 
p roceed ings be commenced to prove t he will or to cause t h e 
l e t t e r s of a d m i n i s t r a t i o n to be revoked, nor unless such p r o -
ceed ings be prosecuted wi thout unreasonab le delay . I h a v e 
f u r t h e r no reason to doub t t h a t the Admin i s t r a to r G e n e r a l 
in w h a t he did ac ted conscient iously; and u n d e r t he c r i c u m -
s tances I t h i n k his costs of o b t a i n i n g a d m i u i s t r a t i o u should 
be a l l owed . 

T h e n as to t h e costs of this app l i ca t ion . Mr . R i t ch i e ' s 
l e t t e r of t h e 2 4 t h J a n u a r y 1863 offers t he A d m i n i s t r a t o r 
G e n e r a l e x a c t l y w h a t we now g ive h im, and it could h a r d l y 
h a v e been doub ted t h a t th is was not a proper ca?e for c l a i m -
i n g s t r i c t ly the 2 | per cent, on t he leaseholds. I t h i n k M r . 
Mi l l e r ' s costs of th i s app l ica t ion o u g h t no t to be pa id ou t of 
t h e es ta te . 

BITTLESTON, J . : — T w o cases may ' ar ise upon this A c t , 
n n d e r sect ions 26 and 27 of which t h e A d m i n i s t r a t o r G e n e r a l 
is en t i t l ed to his commiss ion a t 5 per cent , payab le a t two d i f -
f e r e n t t imes , one-ha l f upon the col lect ion, t he o ther upon t h e 
d i s t r i bu t ion of t h e assets. One case is where t he assets a r e 
n o t on ly col lected bu t fu l ly admin i s t e red ; and in t h a t case 
i t is un l ike ly t h a t a n y quest ion should arise as to w h e n t h e 
co l l ec t i ng could be said to be comple t ed ; for of conrse if he 
g o on and d i s t r ibu te , he mus t previously h a v e co l lec ted , a n d 
i s en t i t l ed to t h e whole 5 per ceu t . T h e o t h e r case is w h e r e 
$ h e A d m i n i s t r a t o r G e n e r a l is, before d i s t r ibu t ion , i n t e r r u p t e d 
by t h e r evoca t ion of t he le t ters . T h e n it would* seem t h a t 

I . — 2 3 
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IMS. sec t ion 2 2 w a s i n t r o d u c e d fo r t b e p u r p o s e of e n a b l i n g t h e 
tyPF?-30- C o u r t to exerc ise i t s d i sc re t ion a n d t o a l l o w t h e who le o r 

p a r t of such commiss ion as t h e A d m i n i s t r a t o r G e n e r a l wou ld 
h a v e been en t i t l ed to in case t h e r e h a d been no r evoca t ion . 
U n d e r - t h a t sect ion, t h e n , t h e Courb m u s t see, f irst , w h a t t h e 
A d m i n i s t r a t o r G e n e r a l would h a v e h a d in t h e absence ctf 
r evoca t ion , a n d , secondly , w h a t in t h e d iscre t ion of t h e 
C o u r t he should HOW receive. T h e n was t h e r e a ' co l lec t ion 1 

of the G o v e r n m e n t p romisso ry no tes ? A l t h o u g h I e n t e r t a i n 
some doub t as to w h e t h e r t h e y were ' co l l ec t ed ' w h e n m e r e -
ly t a k e n in to t h e m a n u a l possession of tiie A d m i n i s t r a t o r 
G e n e r a l , ye t cons ider ing t h e i r r eady conve r t i b i l i t y , 1 t h i n k , 
on t h e whole, t hey m u s t be t r e a t e d l ike o t h e r v a l u a b l e c h a t -
t e l s a n d t h e r e f o r e as h a v i n g ; b e e u ' co l l ec ted . ' 

APPELLATE JURISDICTION (a) 
Regular Appeal No. 20 oj 1861. 

K U L A NAGABUSHANAM Appellant. 
K U L A SESHACHALAW Respondent. 

•Where in a suit to recover a sum of money on an award the five arbi-
trators came to a decision and made, dated and signed a rough clraft of 
their award, and the defendant then withdrew from the submission, and a 
fair copy was then mado, bearing the same date a« that of the rough 
draft, but signed by only four of the arbitrators:—Held, that the award 
was complete at the date of the rough draft, and that its validity was 
not affected by tbe subsequent occurrences. 

The validity of an award cannot be impeached because the arbitra-
tors afterwards do an act required neither by the law nor the terms of 
the submission. 

1863. ' T H I S was a r e g u l a r a p p e a l f r o m t h e dec ree of C . R . 
January 31. J^ p e l l y , t h e A c t i n g Civ i l J u d g e of M a s u l i p a t a m , i n 

B ' 0 / 1 8 6 1 . 2 6 Or ig ina l S u i t N o . 104 of 1859. Th i s su i t w a s b r o u g h t o n 
a n a w a r d to recover rupees 3 ,622-2-0 , w i th in t e res t a t t h e 
r a t e of 12 a n n a s per cen t , pe r m e n s e m on rupees 1 ,930-9-0 . 

T b e Civi l J u d g e , h o l d i n g t h e a w a r d va l id , dec reed for 
the p la in t i f f . 

Mayne (Venkatarayalu Ndyudu witli him) for the ap-
pe l l an t , t h e d e f e n d a n t . 

Branson f o r , t h e r e s p o n d e n t , t h e p l a in t i f f . 
T h e fac t s and a r g u m e n t s a p p e a r suf f ic ien t ly f r o m t h e 

j u d g m e n t of t h e Cour t , wh ich was de l ive red by 
HOLLOWAY, J . : — T h i s su i t w a s b r o u g h t to recover a 

s u m of money upon a n a w a r d . 
fa) Present Strange and Holloway, JJ. 




