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L863. NOTE.—As to tha doctrine that where a party to a contract utterly re 
•Tawaayy 23. pudiates it, or puts it out of his power to perform it, the injured party 
Q- S. No. 1 may at his option sue at once or wait till the time for performance has 

of 1862. elapsed, see, besides Hochsler v . DeLatour above cited ( w h e r e L o r d 
Campbel l , C. J . overruled Pa rke B. 's doctr ine in Philpotts v . iJcarcg, t h a t 
t he in ju red pa r ty m u s t wai t till the t ime fixed f o r p e r f o r m a n c e J , Raid 
v . Hosleins 25 L. J . Q. B. 55, S. C. in error 26 L . J . Q. B. 5 ; Avery v. 
Bowden, 5 El. & B. 714, S. C. 25 L . J . Q. B. 49 : in error 6 El . & B. 
953, S. C. 26 L. J. Q. B. 3 : Barwich v. Buba 26 L. J. 0. P. 280 : Pole 
v. Ceicovich, 80 L. J. C. P. 102 : Danube and Black Sea Railway v. Xe-
nos, 31 L. J . C. P . 84 ; and Mayne on Damages , pp. 79, 80. 

APPELLATE JURISDICTION (a) 

Special Appeal JSTo. 63 of 1862. 

GCRUMURTTI N A Y U D U . , Appellant. 
P A P P A N A Y U D U Respondent. 

W h e n a Cour t has g ran ted a review, t he H i g h Court on appeal wi l l 
not interfere, though the g rounds f o r g r a n t i n g t he rev iew may h a v e 
improper or insuff icient . 

On an enquiry whether a s igna ture is genuine , the s igna ture canno t 
be compared wi th a document not before the Cour t , or w i t h one of 
wh ich the au then t ic i ty is disputed. 

THIS was a special appeal against the decree of J. Ratliff, 
LOOS ^ e C m l Judge of Bellary, in Appeal Suit No. 245 of 

January 23. 1861, in which he reviewed and reversed a decision of his 
S 0/ I86I 5 3 Predecessor P- Irvine, reversing the District Munsiff's judg-

ment in favour of the plaintiff in Original Suit No. 574 of 
1861. 

The plaintiff sued on a bond alleged to have been execut-
ed by the first defendant. This defendant, Prippd Ndyndu, 
p l e a c h that the bond was a forgery. The District Munsif 
decreed for the plaintiff : the defendant appealed, and Mr. 
Irvine reversed the decree. 

Mr. Ratliff, Mr. Irvine's successor, granted a review of 
judgment, caused the defendant to make a signature before 
the Court, and then compared the signature to the bond 
with this and with four others of the same party, procured 
from the superintendent of police and the office of the dis-
trict engineer. From this evidence Mr. Ratliff came to the 
conclusion that the bond was not a forgery, and decided 
against th$ defendant. 

(a) P resen t Soctland, C. J . and Frere, J . 
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Mr. Ratliffs judgment contained the following passages : 1863.^ 
" 3. That the original of exhibit No. 1, filed by de-

feudant is as presently pleaded, a forgery, appears clear from of 1862. 
the documents filed by plaintiff in support of the allegation, 
whilst it would further appear from a communication made 
to this Court by the district engineer, under date 3rd July 
1862, and in reply to a question on the subject, that defend-
ant' was dismissed by his situation in the department of 
public works for similar nefarious proceedings, to wit for 
tampering with certain vouchers in the office, and in one of 
his documents forged Mr. Ross's signature. 

" 4. The Government vakil has on oath given evidence 
on review-hearing tending very strongly to support the 
bona fide character of the bond sued on. 

" 5. Convinced in his own mind that the siguature at 
foot of said bond was made by defendant himself, and it 
being evident, moreover, that said defendant has attempted 
to support his repudiation of the document by having re-
course to forgery, as well as inferable that he is anything 
bat unaccustomed to resort to said nefarious tactics, the civil 
jodge unhesitatingly rejects his appeal, and confirms the ori-
ginal decree passed against him, assessing him, with all sub-
Bequentcosts." 

Mayne for the appellant, the plaintiff: First, Mn. Rat-
liff had no jurisdiction to review Mr. Irvine's decision on 
a mere question of facts. Counsel referred to ss. 376, 378 
of Act VIII of 1859. 

Secondly, none of the documents with which the :rOivil 
Judge compared the signature to the bond were filed ; and 
as it does not appear that they were either proved or admit-
ted, he could not compare the bond-signature with them. 

granson, for the respondent: Whether the Court acted 
rightly or wrongly in granting the review is not matter of 
appeal. It) lay in discretion of the Court, and its order 
was final. Sec. 378 of Act VIII of 1859, applies. 

SCOTLAND, C. J.:—The first ground of objection on the 
part of the appellant is that the Civil Judge had, no autho-
rity to review the decision of his predecessor on a mere 



M MADRAS HIGH COUKT REPORTS. 

1863. question of facts ; and we are Galled t'on to decide whe-
or not this Court can upon appeal entertain the ques-

0/1862. ti011 whether the Court below properly exercised its 
~ " jurisdiction to review. Now sec. 376 of the Civil Procedure 

Code (Act YIIl of 1859) enacts that any person consider-
ing himself aggrieved by a decree of any of the Courts 
therein mentioned, aud who from the discovery of new mat-
ter or evidence which was not within his knowledge, or 
could not be adduced by him at the time when such decree 
was passed, or from any other good and sufficient reason, 
may be desirous of obtaining a review of the judgment 
passed against him, may apply for a review of jndgment by 
t|ie Conrt which passed the decree. Therefore iu order to 
entitle him to apply for a review, the party must shew the 
Court either that some matter or evidence has been discover-
ed since the passing of the former decree, or that there is 
some matter or evidence which he could not then produce, 
or that there is some other good and sufficient reason. 
Section 377 then provides within what time and on what 
paper the application should be made ; and then section 
378 mentions the circumstances under which the Court 
is to make an order, whether for rejecting the application or 
granting the review. This is the important section here. 
It runs as follows :—" If the Court shall be of opinion that 
there are not any sufficient grounds for a review, it shall re-
ject, the application but if it shall be of opinion that the 
review desired it necessary to correct an evident error or 
omission, or is otherwise requisite for the ends of justice, the 
Court shall grant the review,'_ and its order in either case, 
wh^t^r f°r rejecting the application, or granting review, 
shall be final" and concludes with a proviso as to giving 
notice to the opposite party. Passing over sec. 379 as hav-
ing no application to the present case, we come to sec. 380, 
which enacts that " when an application for a review of 
judgment is granted, a note shall be made in the register of 
suits or appeals (as the case may be), and the Court shall 
give such order in regard to the re-hearing of the suit as it 
may deem proper in the circumstances of the case." 

When once, then, the Court has thought it right to 
grant the review, the case is placed precisely in the situa-
tion of a suit to be reheard on the grounds pat forward vi 
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the grounds for applying for a review, and the court's order 1863. 
granting the review becomes final under the provision in 
section 378, and it cannot afterwards be objected npon appeal ^/*i86 
that the reasons for granting the review, or in other words 
the rehearing, were i improper or insufficient. According 
to the old Regulation XV of 1816 the Court below could not 
grant a review. Parties requiring a review had to go to the 
Sadr, and questions like the present could not have arisen. 
We must take for granted that the legislature had this regu-
lation before their mind when they enacted section 378, and 
that in transferring the power to grant a review to the 
court making the decree, it was intended that the exercise 
of discretion as to the order granting a review should b» 
final, and not subject to appeal. 

As to the second ground of objection, there is no doubt 
that in evey case of proof of handwriting by comparison you 
must first shew the genuineness of the writing with which the 
comparison is made. Formerly you could not as a rule 
prove a party's handwriting to a document by comparing 
it with others in his handwriting unless these were evidence 
in the cause aud admitted or proved to be in his hand-
writing. Then Act V of 1855 (a) was passed, and section 48 
of that Act provides that " on au enquiry whether a signa-
ture, writing or seal is genuine, any undisputed signa-
ture, writing or seal of the party, whose signature, writing 
or seal is under dispute, maybe compared with the 
disputed one, though such signature, writing or seal be on 
an instrument which is not evidence iu the cause. " Now 
in the present case, if it had appeared that the Civil <T.t!dge 
had compared the signature to the bond with a document 
not before the Court, or with one whose authenticity 
was disputed, this would have been an illegal act. But sec. 
48 provides that comparison may be made with undisputed 
signatures on instruments which are notevidence^inthe cause, 
and this is al l lhat appears to have been done here. There 
is nothing to lead to the inference that these instruments 
Were disputed, and we must therfore take it that they were 
undisputed ; if so, Mr. Mayne's objection falls to the ground 

<fl> Comoare the Common Law Procedure Act 1854, 17 & 18 Vict. c. 
125 'ss. 27, 103. 
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1863. so far as it relates to the documents not appearing to have 
jf-Z—ff^jf been admitted or proved. It further appears that the docu-

of 1862. ments were duly filed. We accordingly must dismiss the 
appeal, not however without remarking that the Civil Judge 
seems to have acted most irregularly in receiving and re-
ferring to a communication from the district engineer, in 
answer to a question which appears to have been sent him 
on the subject of the defendant's character. We cannot sup-
pose that this communication was allowed improperly to 
influence the Civil Judge's mind, and therefore do no more 
than refer to it. 

FREKE, J . concurred. 

Appeal dismissed. 

APPELLATE JURISDICTION (A) 

Original Suit JSo. 11 of 1862. 

R I M J I MADAUJI against RANGAYYA CHETTI. 
X 

A document given to a witness as a script, to refresh his memory is 
not " received in evidence " within the meaning of section 39 of Act 
VIII of 1859, and need not therefore have been produced when the 
plaint was filed. 

In an action by the vendee against the vendor for breach of a con-
tract to .deliver goods " in two or three days,":—Held that the measure 
of damages was the difference between the contract-price and the price 
which similar goods bore on the lapse of a reasonable time for delivery, 
not less than three days from the date of the contract. 

Jan 22*27 £28 TP'-'?® plaintiff claimed rupees 35,090, the difference be-
0 S. 11 A tween the market-price, at rnpees 220 per khaudi (500 
°f 18a2- lb) and the contract-price of 300 bales of western cotton, 

weighing 180 khandis, sold to him by the defendant on the 
2nd of July 1862 at 115-8-0 rupees per khandi, and of 100 
bales of the same cotton, weighing 60 khandis, sold on the 
13th of July 1862, at rupees 132 per khandi. 

It appeared from the evidence that there were three 
contracts between the parties. The first, entered into on 
the 25fch of June 1862, was for 200 bales ; the second, on the 

(a) Present Scotland, C. J . and Bittleston, J . 




