na

1862.
December 15.

8. 4. No. 380
of 1862.

MADRAS HIGH COURT REPORTS.
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Special Appeal No. 380 0f 1862.

EpataIL ITTI and others ......c..oevenenet. Appeliants.
KoraAsHON NAYAR .oocvvviiniiiceiiininnninn, Respondent.

A kdranavan singly may make an otti mortgage.

Semble, otti mortgage cannot be redeemed untilafter the lapse of
twelve years from its date.

THIS was a special appeal against the decree of H. D.
Cook, the Civil Judge of Calicut, in Appeal Suit No, 1
of 1861, reversing the decree of the District Mnnsif of Pal-
ghét, in Original Snit No. 172 of 1858. The lands, the sub-
ject of the snit, were the j Janma property of the tarawad of
which the first and second p]dmtlﬁ's and the fourth defend-
ant were members. In 1843 their then kdranavan demised
the lands to the kdranavan of the first, second and third de-
fendants on a kénam of 1,000 pavams. In 1357-58 the first
and second plaintiffs and the fourth defendant against the
land on Melkdnam to the third plaiutiff, and at the same
time directed the first defendant to give up the lands, to-
gether with the Michavaram, to the third plaintiff. The ob-
ject of the presens suit, which was commenced on the 7th of
April 1858, was to compel the surrender of the lands to the
plaintiff on payment by him of the 1,000 panams.

The first, second and third defendants admitted the
demise on kdman, but pleaded that in 1859 the fourth de-

fendant (who had in the meantime become kéranavan of
the first and second plaintiffs) executed an otti mortgage of
the prémises to the third and fifth defendants, that the
land were now held nuder that mortgage, and that those

defendants could not be ousted within twelve vears from the
date thereof.

The District Munsif of Palghdt, suspecting the genuine-
ness of the otti mortgage, decreed in favour of the plain-
tiffs. The Civil Jndue held the otti deed valid and reversed
the Mupsiff's decree. The plaintiffs now appealed against
this reversed.

Karunagara Manovan for the appellants, the plaintiffs
cited Special Appeal No. 44 of 1835.
Miller for tise respondent, the first defendant.
(«) Pregent Scotland; C. J. and Strange, J.
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ScotraNDp, C. J.—The question raised is one purely 1862.

of local nsage. The plaintiffs contend that the fourth de- 2ecember 10.
.. S. A. No. 380

fendant, the kdranavan of the first and second plaintiffs, = of 1862.
bad no power singly to create an otti-right ; for that this in ™
effect amounted to an absolute sale. If that were so, the ob-
jection would be well founded, for a sale of family property
in Malabar requires that the senior anandravan should
( if eni juris ) concur in the conveyance. But though after
" an otti-right is granted, little or nothing is left to the
jauma proprietor, he has still a distinet right to redeem,
and the transaction must therefore be regarded as a mort-
gage, and not as an absolate sale. If, then, an otti-right
is a mortgage-right, a kdranavan may singly create it for
- proper reasons, which, of course, we mnst assame to bave
existed in the present case, ‘

Then it is said that the property is sthdnam, and counld
not therefore be alienated so as to bind the successor. Bnt
this point cannot be raised on this special appeal, for there
was po evidence that the premises were sthdnam,.

Lastly, a question was raised by the plaintiffs’ vakil as
to whether the plaintiff shonld not now be allowed to re-
deem. We might getrid of this on the ground that an otti-
right entitles the mortgagee to hold without redemption
for twelve years from the date of the mortgage : Mr.
Justice Strange it strongly of opinion that this isso, and
I have no doubt that he is right. DBat we ought notin
giviog a decision to travel ont of the foar cornerd’ of the
case. And as the facts do not safficiently raise the question,
which is one purely of local wusage, it is enongh to say
that the plaintiff cannot now be allowed to maintaia that.
be is entitled to a decree in this suit for redemption of the
otti mortgage.

STRANGE, J. concarred.

Appeal dismissed.

Norte.—In Special Appeal No. 10l of 1862, heard March 21, 1863,
present Strange and Frere, J J., Mayne for the appellants, Tirumalachari-
yar for the respondents, the High Court expressly ruled that an otti mort-
gage was irredeemable before the lapse of twelve years from its- date.
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