NAGALINGA MUDARI V. SUBBIRAMANIYA MUDALL

OriciNAL JurisDiCTION (2)

NLcaLINGA MuDALI against SUBBIRAMANIYA MUDALX
and others.

A grandson may, by Hindu. law, irresi®ctive of all circumstances,
maintain a suit against his grandfather for compulsory division of ances-
tral family property.

HIS was a suit for an account and division of the nndi-

vided property of a Hindu family, the fonnder of which
was one Tiramala Mudali, who died many years ago leaving
two sous, the defendants Subbiramaniya aud Virdsdmi., The
defendant Sabbiramaniya had two sons, one named Peramal,
the plaintiff's father, who died in 1830 : the other was the
defendant Darmalinga. The bill was filed in the late
Spreme Court on the 12th Décember 1367.

The defendants’ answer stated that the property left by
the founder Tirumala Mudali was very trifling, and had
been exhaasted in his funeral ceremonies ; and that the
landed property subsequently acguired had been obtained
by the defendant Subbiramaniya, who, in 1854, had given
the bulk of it away.

The Advocate General, for the defendants, contended
that the plaintiff’s father, if alive, could not sue for division
living his father, the defendant Subbiramaniya; and that
therefore the pluintiff's suit conld not be sustained. He
eited Sir Thomas Strange's Hindu Law, vol. I, p. 179,

Branson, contra, cited Mr. Justice Strange’s Manual
of Hindu Law, sec. 238 : The Mitakshara, chap. }, sec.V.
par. 11.

Scorrand, C. J. :—The plaintiff may, I think, maintain
the suit. I have had some difficalty in seeing how chapter I,
sec. II, par. 7 of the Mitdkshard is to be reconciled with
the placita in the 5th sectiou of the same chapter. But upon
consideration I think that they are not necessarily in-
consistent, and that sons may compel a division of an-
cestral family property at the hands of their father. I
must however be distinctly understood as deciding this
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with reference to ancestral property only. The Advocate
General refers to Sir Thomas Strange’s work on Hindu law,
and no one can read the passages cited without coming to
thie conclusion that the opiniou of that anthor was that,
except in the instances he gives, namecly, of civil death

‘by entering into a religivus order, and of degradation

working a forfeiture of civil rights, sons conld not compek
a division. Sir Thomas Strange (i. 179), says ** Whatever
might be the case awmong the Hebrews, no Hindu can,
according to the law as it prevails in the Bengal provinces,
under any circumstances, say to his father, in the peremp-
tory langnage of the prodigal, “Father, give me the portion
of goods that falleth to me.” The father may abdicate in
favour of one, or of all, according to the limits imposed
upon him by ths law, if he thiuks, proper ; but, with the
exception of two cases, partition among the Hindas in the
life-time of the father, whether of ancestral or acquired
property, would seem to be at his will, not at the option of
his sons, ” and in snpport of this he cites Manu IX. 104
and the Mitdkshard, ch. L. sec. II. Turning to the latter we
find at paragraph 7 ¢ One period of partition is when the
¢ futher desives separation, as expressed in the text ¢ When
“ the father makes a partition.” Another period is while
¢ the father lives, but is indifferent to wealth and disinclined
“ to pleasure, aund the mother is incapable of bearing more
*gons; at which time a partition is admissible at the
* optiop of sons against the father’s wish.,” Sir Thomas
Strange proceeds (i. 179, 180) :—«A text, indeed, of Mana
‘“is referred to, as shewing, that, of ancestral property
“belonging to the father, the sous may at their pleasare
‘“exact a division of him, however reluctant; and it is
“true (as has been already intimated,) that their claim
“upon property descended-is stronger than upon what has

“been otherwise acquired; bat the inference drawn in the
* Mitdkshard, is at variance with the current of anthorities
*“iucluding Manu himselfy whose obvious meaning, in the
*“ text referred to is simply that ancestral propersy recovered,
¢ without the use of the patrimony, classes, nipon partition,
“ with property acquired.” And, passing on to consider
the law applicable tothis Presidency, the same learned aunthor
says, (1.184) “ Lo the provinces dependent on the goverp=
meut of Madras, and elsewhere in the peniusula, the right
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of the son to exact partition of ancestral property, independ
et of the will of the father, appgars auathorized, but not
withont the existence of circnmstances to warrant the meas-
ure; such as the father having hecome!gxxpemunuuted, and the
mosher past child-beariug, the sisters also married.  And
there are rwo occasions npou either of which, wherever the
Hindua law prevails, domiuion may be transferred from the
father in his life, withons his consent, wliether the property
claimed by the sons to be divided be ancestral, or acquired.
These are, voluntary devotion, by which the father is consi-
dered as having renoanced it, and degradation {rom custe,
by which it is forfeited.”

I do not find in Sir Thomas Strange’s work anything &0
get tid of this qualification us tg the right of sons to a divi-
sion in their father’s lifetime 5 and my mind was at one sime
in consideralble doubt on tuhe subject. DBut ia Mr. Justice
Strauge’s Manual of Hindu Law, the learned author states
the law in the broadest possible terms. He says in sec. 238.
“ Sons may at their will, and irrespective of all cirenm-
* stances compel their father to divide with them the an-
“ cestral propersy.” And for that he cites the Mitdkshard,
chap. I, sec. V, par. 8 Tuarning to that passage we find he is
abundantly confirmed. It is in these words : “ Thus, while
the mother is capable of bearing more sous, and the father
retaing his wordly affections and does not desire partition, a
distribution of the grandfather’s estate docs mnevertheless
take place by the will of the son.” Certainly nothing cau be
more explicit,—and at par. 11 Vijudnecvara says,  Manu
likewise shows that the father, however reluctant, muss
divide with his sons at their pleasare, the effects acquired
by the paternal grandfather ;" and then he refers to the text
in Mann, IX. 209, to which Sir Thomas Strange alludes
when he says that the inference drawn in the Mitdkshard is
at variance with the current of anthorities.

I think we must consider the Mitdkshard, chap. I, sec.
II, par. 7, as applicable to the law governing the division of
property generally, and sec. V, paragraphs 8 and 11, as ap-
plying to divisions of ancestral property. ,

The Mitdkshard, therefore, in my opinion, confirms thé
view taken by Mr. Jastice Strange in his Manual—and in
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this Presidency the Mitdksliard is the governing anthority.
I thiok, therefore, that ascto ancestral property a son—and
thercfore a grandson—may compel a division against the
will of lis father or gryudfather.

BritLESTON, J. :—[ come to the same conclusion. The
anthorities gppear to staud thns: Sir Thomas Stravge seems
to have formed au opinicn that sons conld not demand a di-
vision except ander particnlar circamstauces, even as regards
ancestral property. DBut he admits, that, in coming to that
opinion, he differs from the Mitikshard. Argning from
Mann, Sir Thomas Strange arrives at one conclusion, and
the author of the Mitdkshard, also arguing from Manu, comes
to another. Referring to the Mitdkshard, it is not eagy to
follow its reasoning on the ~nbject. But it is desirable to
arrive at some definite rule. The learned anthor of the Ma-
nual,—bringing to the matter the long experience which he
has had, aud probably the decisions which have taken placa
subsequently to the publication of his father’s book—says
broadly, that, so far as ancestral property is concerned, sons
“ may at their will, and irrespective of all circumstances,
compel their father to divide with them the ancestral pro-
perty ;" and in that proposition he is sapported by the states
ment in the Mitdkshard that, though the mother be capable
of bearing sons, and though the father retain his worldly
affections and does not desire partition of the ancestral
(grand(father’s) estate, partition does nevertheless take place
by the will of the sons. This, doubtless, is not easily re-
concileable with the statewment in the earlier section. But
they may, perhaps, be reconciled by saying that in the earlier
section, division generally is treated of, and that the latter
section is confined to the division of ancestral property. On
the whole it seems to us more satisfactory to decide that the
right exists absolutely, than that it should depend on the
feelings or disposition of the father or the physical condition
of the mother.

A decree was then taken by cousent for an acconnt of the
undivided family-property come to the hands of the defend-
ants{a).

(a) Ex relatione Mr. Branson.
Norte.—Sse 3 Celeb. Dig. 35





