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¥ecomd defendant found the first defendant’s hasbahd in

Possession with registry in his name, and there was nothing -

-%'9 lead him to gnestion the title, or to indicate to him that
the plaintiff or any other person had any right in the land.

~We therefore comsider the decree of the-Civil Judge
giving the-lund to the plaintiff to Le uosuastainable in law,

and we set the same aside, thus affirming the decision of
the District Muausif.

The costs in appeal and special appeal are to be paid by
the plaintiff.
Appeal allowed.

APPELLATE JURISDICTION (&)

Special Appeal Fo. 267 of 1862,
CHIDAMBARA PILLAL c.coovvvivinnnnnnnnnnnn dppellant.
MANIKKA CHETTI ......... R Respondent.

A sold land to B and continued in possession as B's tenant. More
than two years after the sale A and B agreed that A should have the
ri'éht to repurchase within a fixed tims, but that such right should be
forfeited if the condition of the lease were not kept. At the date of
thinagreement A was in arrear with the rent : Held that his right to
repurchase was not forfeited by his having incurred further arrears.

T 'HIS was a special appeal from the decree of V. Sundara

Niyndu, the Principal Sadr Amin of Negapatam,in Ap-
peal Suit No. 191 of 1861. The original suit, No. 428 of
1860, was brought before John Henry Shunker, the Distrigt
Mauusif of Tranquebar, for the registration in the plaintiff’s
name of the mirdsi of certain lands which he had spld for
rapees 600 to the first defendant on the 26th of May 1852,
The plaintiff continued in possession as the purchaser’s lessze
at a svdmibhogam rent ; and on the 24th Angust 1854, the
parties execnted a deed of lease of the lands to the vendor,
and also entered into an agreement by which the purchaser
agﬁd to reconvey if the purchase money were repaid with-
in a period therein limited, but which contained the follow-
ing clause : —“If you [the vendor]fail to pay the amount of
the sale within the limited time, youn shall have no right to
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the laud. Yon are farther reqnired to act rightly and in

§ 4 N, ao7 conformity with the deed of rent granted by you on this

of 1862,

date; and in the event of yonr failing so to do this agreement
shall be null and void.” The District Munsif and, on ap-
peal, the Principal Szidr Amin, finding that the plaintiff had
not observed the stipnlations of his lease, held that he had
thereby forfeited his right to repurchase.

Sadagopacharli for the special appellant, the plaintiff.

Venkattarayalu Neyndu for the first defendant.

Mayne for the third defendant.

The Court delivered the following

JUD«MENT :—The pluintiff sold the land in issne to the
first defendant on the 26ch May 1852. The plaintiff at
the same time rctained possesion of the land on lease under
the first defendant at a svAmibhogam rent. On the 24.h of
Auguost 1854, the plaintiff and the third defendant entered
into an agreement that the former shonld have the right to
re-purchase the land within a .certain time, buat that "sach
right should be forfeited if the conditions of the lease were
not kept. The first defendant having sold the land to the
third defendant within the period in which the plaintiff had
the right to reparchase, the plaintiff has brought this sait to
set aside the sale and to have the land assigned to him on
his making good the purchase-money, rupees 600, agreed
upon between himselfand the first defendant.

The District Munsif has dismissed the snit on the
ground thas in the agreement for repurchase it was stipu-.
lated.that the right to repurchase, should be forfeited if
the conditions of the lease were not kept, and that these
conditions had been broken by the plaintiff falling into ar-
rear with his rent ; and this decision has been affirmed by
the Principal Sadr Amin.

We observe that there is no nataral connection between
the lease and the right to repurchase, and that the cramse
of forfeiture is 80 vagnely worded as to have the appearance
of a mere threat, such as i equity, in the absence of
«pecific mention of the nature of the failure which was
to bring down the penalty of forfeiture, on"ht not to be



enforced.” The particular failare on which the forjiture is
held by the Coufts below %o have been incurred is the non-

payment of rent. The arrears,*on reverting to the allled
suit, Special Appeal No. 268 of 1862, are found to amount to
rupees 411, of which 325 were mmrred before, and rupees
86 after, the date of the agreement (exhibit A) now under
consideration.. There having been thus a heavy arrear when
the agreement in question was entered into, and no condition
having been inserted relative to the discharge of this arrear,
we are nnable to satisfy ourselves that it was understood
between the parties that the incurring of any farther arrears
of rent should entail forfeiture of the right to re-purchase.

Under these circamstances we reverse the decrees below,
and declare that the sale made to the third defendamt is
void, and that the plaintiff Jas the right to re-purchase the
land in issue, provided he make good the purchase-money
within a period, calculated from this date, equivalen$ to the
period for repurchase remaining to him when he instituted
this suib.

The costs are to be paid by the first and third defendants.

Appeal allowed.

Norte.—See Davis v. Thomas, 1 R. & M. 506 ; and see Joy v. Birch,
4 Cla. & Tin. 89 ; Ogden v. Battams, 1 Jur. N. 8. 701, as to the necessi-
ty of pursuing literally a claim for repurchase. See, too, S. 4. No. 172
of 1859, M. 8. D. 1860, p. 66 : S. 4. No. 162 of 1859, ibid.,, p. 93 : 8.
A. No. 33 of 1860, ibid., p. 151.

6B

1862
De tober 15 )

of 1868





