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of ungertainty being other than a formal defect, the Court
has no . power to amend. , If it is for a formal defect, or an.
uncertainty merely amounting to snch, then the Court may
amend.

If Stat. 14 & 15 Viet. c¢. 100, 8. 23 had contained
these words which are inserted in the Indian Act, the judg-
meant in Reg. v. Sil{ would certainly have been in favour
of a conviction.

Conviction affirmed.

Nore—~The allegation that the money, etc. obtaived was the proper-
ty of the person whom it was intended to defraud is. expressly declared.
to be unnecessary by Stat. 24 and 25 Vict. c. 96, s. §8,
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TBE QUEEN against ‘AIDRUS SLHIB.

Téie materiality of the subject-matter of the statement is-not a sab--
stantial part of the offence of giving false evidence in a judicial pro-
eeeding, 5 and an indicinent under section 191, 193 of the Penal Code,,
though it does not allege materialily, is good if it alleges sufficiently the
substance of the offence.

CASPS stated by Scotland, €. J.

“ The prisoner ‘Aidrns Sahib was tried and convicted be-
fore me of the offence of intentionally giving false evidence
in a judicial proceeding under sections 191 and 193 of the
Indian Penal Code. The indictraent. charged that the pri--
soner on the 25th day of September 1862 at Madras, * while-
being examined as a witness in a judicial proceeding then
and there pending before the Honourable Sir Colley Harman.
Scotland, Knight, Chief Justice, and the Homourable Sir-
Adam Bittlegjon, Knight, Paisne Justice of the High Cours.

(a) Present Scotland, C. J. and Bittleston, J.
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of Judicatare at Madras and Judges of the said High Court,
and being legally bound by an oatl: to state the truth, inten-
tionally gave false evidence, by falsely stating that he the
said *Atdrus Sghib, otherwise called Kddar Mastin Sdéhib,
did not sign the exhibits produced at tlle trial of the action
of J. H. Mollow and others dgainst the said ‘Aidrus Sdhib,
otherwise called Kddar Mastan Sahib, and marked respect-
ively A, B, C and E, he the said ‘Aidrus Sdhib, otherwise
called Kddar Mastdn Sdhib, at the time he made the said
statement, well knowing the same to be false: Whereas in
truth and in fact the said “Aidras Sahib, otherwise called
Ké4dar Mastdn Sghib, had sigoed the said exhibits, and that
he has thereby committed an offence punishable under sec-
tion 198 of the Penal Code.” - ‘

“ At the close of the case for the prosecution it was ob-
jected by the counsel for the prisoner (hat the indict-

ment was wholly defective and bad on the several following
grounds.

“ First. 'That the indictment did not allege before whom
or what Court the oath by which the prisoner was legally
bound to state the tranth was taken, and that it was con-
sistent with the allegations in the indictment that the oath
was not taken before a court of justice or a judge. '

“Secoudly. That the indictment did not sufficiently
ellege that the oath was taken by the prisoner as a witness

in a jndicial proceeding and upon and during the trial
stated in the indictment.

-

“ Thirdly., That the indictment did not allege or show
that the false statement made by the prisoner was material

to the matter of the judicial proceeding in which such state~
ment was made.

" “J expressed no opinien upon the points, and the case
being afterwards left to the jury, they found the prisoner
guilty, and I passed upon him a sentence of seven years’
transportation, reserving the above objections for the con-
sideration and judgment of the High Court.”

Branson for the prisouer.
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" 1. The indictment merely alleges that the_ prizoner
being legally bhound by an oath to state the truth inted®
tionally gave false evidence. It is consistent with the alle-
gation that the prisoner was never sworn before a Court of
Justice or a.jndge.- The word *oath, * according to the
Penal Code, section 31, includes a solemn affirmation substi-
tated by law for an oath, and any declaration required or au-
thorized by law to be made before a pnblic servaunt, or to-be
used for she purpose of proof, whether in a Cours 6f justice
or not. ' '

2. The indictment does not state that the prisoner
was sworn in any judicial proceeding. Neither does it state
tiat the judicial proceeding therein mentioned was the trial
of the action of Mollow v.Adidrus Sikib. In Reg. v. Bar-
tholomew(a) Alderson B. held an indictment for perjury
insufficient, as it did not clearly and distinctly charge the
prisoner with taking o false oath in a matter stated to be in
judgment before a Conrt, or a person having competent aun-
thority to decide it. See too Reg. v. Overton(b) per Lord
Denman. .

3. There is no averment of the materiality of the false
statement, Lleg. v. Nickoll(c), Reg. v. Murray(d), Reg. v.
Bignold(e). ,

BrrTLESTON J. referred to Leg.” v. Fdward Gibbons.(f)

ScorLasp, C. J.:—Without at all desiring to en-
courage that which 1is very oljectionable, nndue laxity in
the framing of indictments, I have come to the conclusion
that tlre objections caunot be sustained. The provision in
section 191 of the Penal Code as to the bffence of  giving
false evidence,” iz qnite new; and the legislature seems clear-
Iy to have intended that it should be so in essentials as well
as in name. Perjury, on the other hand, by the law of
England is an offence to which statntes and decisions have
attached very strict requirements; and it cannot now be
contended that everything necessary to the charge of perjury
must appear in au indictment for the offence of giving false
evidence.

(a)1Car.& K. 365. (d)1 F.&¥.80.
(b) 4Q. B.90. (eYCited in 2 Russ. by Greaves, 639.
(¢)1B& Ad. 21 (f)8dur. N. S. 159.
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We have here to see what is the offence. providedwgainst ‘1862,
By the Penal Code. Section 193 enacts that “whoever in.October 80
tentionally gives false evidence in any stage of a judicial
?rb\:eéding, or fabricates false evidence for the purpose of
being used in any stage of a judicigl proceeding, shall be
pnuished,” as therein mentioned. Section 191 of the same
Code defines the giving false evidence as follows: “Whoever
being legally bound by an oath, or by any express provision
of law to state the truth, or being bound by law to make &
declaration upon any subject, makes any statement which is
false, and which he either knows or believes to be false, or
does not believe to be true, is said to give false evidence.”
We nowhere find anything said as to the subject-matter
of the statement being material to the result of the Pro-
ceeding in which that statement is mades; and without als
lowiog myself to be undaly iuflnenced by what appears in
the edition of the Penal Code published before it became
-law, I may observe that in that edition the word “material”
occura in section 188, which corresponds with section 191
above quoted. Again, looking to section 196 of the Code in®
force we find it provided that * whoever corruptly uses or
attempts to use as true or gennine evidence, any evidence
which he knows to be false or fabricated, shall be punished
4n the same manner as if he gave false evidence.” Andthen
‘tarning to section 192 for the definition of the crime of fabri-
cating false evidence, we find the word “ material” tntro-
daced (a) as is also the case in several other sectious in the
same chapter.

We may therefore fairly infer that the framers of the
Code used the word “ material,” where it was igtended to
be an essential of the offence, anud advisedly omittedit whed
such was not their intention ; and it must be taken that
they #tre familiar with the statutes and decisions relating
to perjary, and knew that materiality was required to be not
ouly proved but alleged. We find, then, they omit the word

. (aJ Section 192 enacts that ‘' whoever canses any circumstance to
exist, or makes any false entry in any book or record, or makes any do-
-cument containing a false statement, Mtending that such circumstance,
false entry, or false statement may appear in evidence in a judicial pro-
ceeding,or in a proceeding taken by law before a public servant as such,
or before an arbitrator, and that such circumstance, falee entry or false
statement, so apnearjng in evidence, may cause any person, who in such
proceeding is to form an opinion upon the evidence, to "entertain an er-
roneous opinion touching any point material to the result of such procetd-
ing, is said “to fabricate false evidence.”’

1.—6
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3082 <« material” in sections 191 and 193 as to the offence of.give
M{ng false evidence, thongh they insert it in sec. 192 as to the
offence of fabricating false evidence. We must therefore
presume that they did mot consider it essential to allege id
an indictment for giving false evidence that the prisoner
swore that which was material to the result of the proceed-
ing. "All the cases shew how hard it is to say what is ma-
terial and what is immaterial, when the examination goes to
the credit of & witness. This fact, too, may have been pre-
sent to she minds of the framers of the Code, and conduced
to their determination that materiality need not be alleged
in indictments for giving fulse evidence. 1 do not say that
the question of materiality may not be matter for the con-
sidération of the jury. For the giving false evidence, to come
within section 193 must be ar intentional, giving ; and in
deciding whether or not it was intentional, the jury wocld
have to consider whether or not the subject-matter of the
statement were material to the result of the proceeding, in-
ssmach as if that sabject-matter were wholly immaterial,
 they might well atéribnte the statement 6o indifference or
carelessness on the part of the prisoner.

The materiality, shen, of the subject-master of the state-
ment is not a substantial part of the offence of giving false
evidence : this indictment, though it omits the allegation of
such materiality, alleges the substance of the offence : it i3
thereYore sufficient ander Act XVIII of 1862, sec. 24.

So much as to the third objection. As to the first, viz.
that the” indictment does not shew before whas cours the
oath was taken, it seems to me that, reading the whole to-

ether, the indictment admits of no reasonable donbt on the
sabject. I think, however, that the mode of allegation by
the present parsiciple (“while being examined,” « being le-
gally bound”), which the framer of the indictment adopted,
had better not be followed. But taking it altogether the
indictment refers to one time and one place, and sufficiently
alleges that the prisoner was at that time and place under
she legal obligation of an oath.

The second objection resembles the first. It is that the.
‘indiesment did-not sufficiently allege that thie oath was taken
by the prlsoner as a witness in'a judicial proceeding, and
npon and durmg the trial statedson such indictment. Bus
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Fhafdtes positively that on September 25th, 1862, at Madras, o 1862.
Ahie prisoner, whilst being examjped as a witness in a judi;M

aisl proceeding then and there pending, and being legally
¥ouand by an oath to state the truth, intentionally gave false
evidence. With this before one it inimpossible to say that
the oath was not taken in that very judicial proceeding then
pending. No donbt there is nothing to show that this judi-
¢ial proceeding was the trial of the action of Moellow v.
“sdidrus Sahib. Bat the indictment must be regarded, as
sufficiently charging that the oath was taken and the
false evidence given in a judiciak proceeding then before the
Court ; and any objection on the ground of uncertainty is
disposed of by onr decision in Reg. v. Willans.

BITTLESTON, J.:—]1 also think that these objections 'are
not sustainable, and that tlye conviction must be affirm-
ede The indictment, certainly, contains no averment that
the prisoner’s statement was material. But we cannot infer
that sach statement was immaterial. The indictment simply
omits all allegation as to materiality. Now, according to the
Eaglish law it was necessary to aver that the subject of the
false statement was material to the resnlt of the emquiry.
This was because the definition of perjury involved the ele-
ment of materiality. Bat the definition in the Penal Code
of the offence of giving false evidence omits the requisite
that the false statement munst refer to a subject material to.
the result of the judicial proceeding. Aud it seems to me
‘that an indictment founded on this Code cannot be held bad
becaase it makes. a similar omission.

I entertain no doubt that the word ¢ material” was ad-
visedly omitted in: sectiom 191 and I93 of the Pegal Code.
¥n sections 192, 197, 198, 199, and 200, which refer res-
pectively to the fabrication of false evidence, to the issning
or signing a false certificate, to the using as a troe cer-
tificate one known to be false, to false statements made in
declarations receivable in evidence, and to the using as true
any such declaration known to be false, we find the word
¢material” introduced. When we see a distinction thus
established between the offence referred to in sections 191,
193 and the other offences just mentioned, it is clear that
the legislatare advisedly left ont materiality as an element

essential to constitute the offence of giving false evidefice
in & judicial proceeding.
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'1862.  Their reasons for so doing were probably, first, that it may
Detober 30. fairly be presnmed that a Conrt will not suffer witnesses to
give evidence on matters which have no bearing on the re-
sult of the proceeding before it, and, secondly, that it is
difficult to say that any statement made daring that pro-
ceeding may not have some appreciable influence. on the

resnlt.

I have therefore no doubt that the averment of mate-
riality is no longer necessary is an indictment for giving
false evidence. Of course [ am far from saying that mate-
riality may oot often have to be proved. It will be -hard to
convict-a prisoner if the subject-matter of his statement ap-
pear to have been so immaterial as to leave it doubtful
whether his falsehood conld havc been intentional. But that
is not the point here.

As to the first and second objectionl, I think the indict-
ment wheun reasonably read amounts to this: that the pri-
soner, when being examined as a witness in a judicial pro-
ceeding before this Court, swore falsely, being then legally
‘bound by an oath to state the truth. And though, no doubt,
it is left wocertain whether that judicial proceeding was
the action of Mollow v. ‘Aidrus Sikib, there is the allega-
tion that he intentionally gave false evidence while being
examined as a witness in a judicial proceeding. As all the
objections fail, the conviction must be affirmed.

ScotLa¥p, C. J.:—I may add that the oceurrence of the
word “ material” in sections 197, 198, 199 and 200 confirms
my opivion already expressed. The distinction appears to
be this. When the act giving rise to the indictment occurs
ent of Court, then materiality is made essential to the offence,
and must accordingiy be averred in the indictment. But
when the act occurs in the face of the Court, then mate~
riality is not made essential, and need not therefore be
averred.

Conviction affirmed.





