MUPPIYE PILLAT agitnst wWRSTERX. )
AFPPELLATE JURISDICTION (a)
Referred Case No. 2 of 1862,

Morriv£ PioLat against WESTERX.

"The fourth section of the Statute of Frauds applies to cases: in. which
#he defendant alone is a British-born subject.

tober 10.
R. -B. Swinton, the Juadge of the Couwrt of Smnlk}m

Onuses at Tanjore, nnder Act X LI} of 1860, section 13. 1862.

CASE referred for the opinion of the High Court by  I362-

The plaintiff sned the defendant for moneys due on ac-
-eopnt of goods sold and delivered to one MacFarland, which
moneys the defendant promied to pay. ° The defendant
phedded non-assumpsit, and it appeared that his promise was
wot in writing. - The plaiotiff was a Hindn, the defendant a
British-born subject, and the Court of Small Causes dismiss-~-
od the suit, sabjecs. to the opinion of the High Court as te
whether the Statate of Frands applied.

“No connsel were instructed.
‘The judgment of the Court was delivered by

ScotLanDd, C. J. :—The question referred for the opigion
of the High Court is whether the Statate of Frauds is ap-
plicable only to cases where both parties are Eusopean
British sabjects, or also to those in which the defendaat
- alone is sach ?

The defendant being a British-born subject, the question
of the validity of the alleged contract must, we think, be
governed by English law as in force here; and, under the
fourth section of the Statute of Frands, it” was necessary.
that the promise of the defendant to pay the debt of
MacFarland, his brother-in-law, should have been in writing,

Nore.—A Hinda defendant cannot rely on the Statute of Frauds;
though the plaintiff iPa British-born subject : Borrowdaile v. Chainsook
ﬁuzyram, 1 Ind. Jur. 7). That Statute {29 Car.IL c. 3) was introduaed .
into India under the Charter of 1726, ’

(@ Present Scotland, C. 5., and Phillips, J.





