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The cross Appeal, No. 78 of 1867, in which the proper Fb]%s 14,
stamp has not been paid, and the appel Hants have 4baudon-ﬁ—€£5§:§ i

ed all claim o proceed, shonld be dismissed. of 1%67.

ORIGINAL JURISDICTION. (&)
Original Suit No. 394 of 1867.
Rivapur NALLATAMBL CHEITL....coiuns Llaintiff.
RAYADUR MUKUNDA CHETTL.cvvinanenn, Defendant.
In a suit brought by a son against hiy  father to compel a division

of moveable and imumoveable property inherited by the latter frow his
paternal cousin.—

Held that, as regards the jewels of which plaintiff required an
account, the plaintift had no right of complaint althongh his futher,
the defendant, had made an unjust and partial distribution of thewm.

Held also, that the suit to enforce a division of the immoveable
property could not be maintained inasmuch as neither the plaintiff
nor the defendant acquired any right to such property hy birth.

HIS was a suit by the plaintiff, the son of the 1st de- Feb:@?j’z 2.

fendant, to compel a division of family property stat- 0.8 No. 394

ed to be of the valne of more than Rupees 70,000, and___of 1857
which consisted for the most part of houses situated in
Madras.  Two issnes were settled, 1st; whether the property
of which the 1st defendant was in possession was self-
acquired or ancestral ; 2ud, whether the suit was barred by
the law of limitation.

The Advocate General {or the plaintiff,

O’Suliivan for the defendant.

The case for the plaintiff was that the property in dis-

pute came to the 1st defendant by inheritance from one
Chinnpi Chetty, the first cousin of the 1st defendant’s father.

The case for the defendant was that the property, part
of which was acquired by the joint exertions of Chinui
Chetti and the lst defendant, was transferred by gift to the
1st defendant by Chinni Chetti in his life-time.

Evidence having been offered on both sides, judgment
was this day delivered by

BrrrLestoy, J:—His Lordship held that as to all the
houses in Madras, except one, Chinni Chetti -transferred
his interest to the 1st defendant, and that the property

(@) Present : Bittleston, J.
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liaving heen in this way acquired by the_ lst defendant the
-plaintiff had no right to compel a partition of it.

With reference to the moveable property alleged to
have been inherited by the lst defeudant from Chioni
Chetti and one of the hounses in the possession of the 1st de-
fendant, the judgment proceeded as follows:—

What other property Chiuui left appears very doubt-
fal npon the evidence. None of the witnesses profess to
know anything about it excepting the plaiutiff and 1st
defendant.

The plaintiff says, generally, he left property worth
70,000 Ruapees, but he can give no particulars, except as to
the houses of which he produces the certificates and except
a8 to jewels which he says were worth 14,000 Rupees.

The st defendant says lie knows nothing of any jewels:
he received none, and if there were any, his son-in-law
took possession of them and placed them on the female
members of the family. This in substance is what the
plaintiff complains of for he says that jewels were given
away to the daughters of the 1st defendant, and that his
wife never received more than one, thongh he was continu-
ally protesting against this nnfair treatment. The 1st de-
fendant’s statement, I confess, did appear to me unsatisfac-
tory as to his possession of jewels ; but if even it be as-
simed that  Chinui left jewels which descended to
Mukunda as his heir, it does not follow that the plaintiff
has any right to complain of his father having made an
unjust and partial distribntion of them. Ou the contrary,
the author of the Mitdkshard commenting on the text “the
father is master of the gems, pearls and corals, &c,” declares
expressly that “ wheu the grand-father dies his effects be-
come the common property of the father and sons ; but it
appears {rom this text along that the gems, pearls and other,
moveables belong exclasively to the father, while the im-
moveable estate remains common. * Mitdkshara, ¢. 1, sec. 1,
cl. 21, and in cl. 24 the opinion is given “that the father has
power under the same text to giveaway such effects thongh
acquired by his father. ”

It seems to me, therefore, upon the grounds already
stated, that there is nwo property of the 1st defendant of
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which the plaintiff can' compel partition, unless it be the one _° 1868. .

. . . : . P February 20.
house for which there is the certificate No. 1674, and as oS Mo 395
regards that property it therefore becomes necessary to o 1867.
consider whesher this case falls within the ruling of this™
Court in Nagalinga Mudali v. Subbiramaniye Mudali, 1 M.

H. C. Reps. 77.

The head note of that case isin these words. “ A grand-
son may by Hinda law, irrespective of all circumstances,
maintain a suit against his grand-father for compulsory
division of ancestral family property,” but the property of

“which the partition was claimed in that snit was . property
which had descended to the plaintiff's grand-father from his
father, and which had been increased by the grand-father
bimself. The case was therefore held to be within the
term of that passage of the Mitdkshard on which the deci-
sion was regted, viz., “thus while the mother is capable of
bearing more sons and the father retains his worldly affec~
tions and does not desire partition, a distribution of the
grand-father’s estate does nevertheless take place by the
will of the son,” ch. 1, sec. 5, para. 8.

~ Itis to be observed that it is‘ the grand-father's
eState” which is here spoken of ;and the same or like
words are used throughout this Section 5, which is entitled
“equal rights of father and son in property ancestral.”
This property in which the father and son are declared to
have equnal rights is the grand-father’s estate, to which
both father and son indiscriminately -acquire a right by
birth, and it seems to me that the passage above cited
does not warrant the application of the rule to any other
property, even thongh it might be not improperly describ-
ed in a wide sense as ancestral property, such as property
derived from a remote collateral auncestor. The ground on
which the distinction between the property acquired by
the father and property inherited from the grand-father

rests is distinctly stated in para 10.

“ Consequently the
difference is this :

althongh he have a right by birth in
his father’s and in his grand-father’s property ; still, since
he is dependent on his father in regard tothe paternal
estate, and since the father has a predominanvt interest
as ib was acquired by himself, the son must acquiesce in the

father’s disposal of his own acquired property ; but, since
1Hr—>58 '
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both kave indiscriminately a right in the grand-father’s es-

—tate the son has a power of interdiction (if the father be

dissipating the property).”

This doctrine of course finds no place in the Ddya
Bhdga—Dbecanse the acquisition of any right of property by
birth is distinctly denied in that school (e. 1, para. 14), but
the discussion of the subject in that treatise shows that the
right of sons to claim partition in their father’s life-time is
dependent on the doctrine of acquisition of property * by
birth.  Thus (para. 18) “ Devala too, expressly denies the
right of sons in their father’s wealth. When the father is
deceased, let the sons divide the father’s wealth : for sons
have not ownership while the father is slive and free from
defect,” and para. 19: ¢ Besides if sons had property in
their father’s wealth, partition wonld be demandable even
against his consent : and there is no proof that property is
vested by birth alone : nor is birth stated in the law as
means of acquisition.”

It is this difference of doctrine between the two schools
of Hindu Law, as to the vesting of property by birth, which
has led to the different rules established in each respecting
the right of the sons to compel partition of the paternal
estate inherited from the grand-father ; and the reason of
this difference is strong to show that the rule laid down in
the Mitdkshard must be limited to property in which the
right by birth exists.

In Mr. Colebrooke’s Translation of Jaganndtha’s Digest,
Book 5, C. 2, sec. 103, at the end of the anthor’s commen-
tary on a text of Katydyana respecting the right of a fa-
ther to receive two shares out of property acquired by his
son, there is a passage which tends to confirm the view I
have above expressed. The author proposes the question
“in partition made by a father how shall property inherited
by him from his maternal grand-father who left no dangh-
ter, or nearer heir, be distributed ? Shall he take two shares,
or the like, as if it were property inherited from the pater-
nal grand-father ; or may he reserve a considerable part of
it, as if it had been acquired by himself ?” He then states
(according to his usnal habit) the opinions on different
sides of the question : * To this question (he says) some
reply that ‘his own acquired wealth’ in the text . of Vishna
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signifies that which was gained by his own act ; but what
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is received from the maternal grand-father being gaimed — 2%

without any exertion on the part of the father, is not ac-
quired by his act ; he shall therefore receive two shares
or the like, as snggested by the general rule.” Now the
text of Vishnn referred to is to be found at sec. 25 of Bk.
5, ch. 1 of the Digest, and is in these words : < if a father
make a partition between himself and his sons, he may
give or reserve at his pleasure any part of his own acquir-
ed wealth ; but over landed property left by a paternal
grand-father the father aud the sons have equal dominion;”
and the argument founded on that text by those who take
the view above expressed on the question propounded by
Jaganndtha is thus stated by him :—

** The term ¢ property left by the paternal grand-father’
must be explained property inherited in right of affinity :
whether it be received from the paternal great grand-father
or from the maternal grand-father and so forth, the father
and son have equal dominion over it. Nor should it be at-
gued, that property regularly descending from ancestors
is alone intended by the term « estate left by the paternal
grand-father,” and that any other property whether left by
8 material grand-father, or received in a present, or the like,
is regulated by the law which allows the reserve of the
greatest part and so forth. There is no argament to prove
that an estate devolving from the maternal grand-father
and the rest is not considered as regularly descending
from ancestors : and legislators have not distinguished
property devolving eventually on collaterals or on des-
cendants in the female line.

“ That reply is not satisfactory ; for when the heritage
. of one who leaves no kinsman devolves on a fellow student,
or on a learned priest, the father and son would have equal
dominion. In the case where theson of a daughter’s son
does not succeed to property eventually devolving on dis-
tant heirs, by failure of the direct descent in the male line,
sarely that son has no dominion if his father be dead ; but
if his father be living he is not even noticed. The very same
exposition is proper in respect of the heritage devolviug
from the father of the paternal great graund-father on the
grandson of his grandson ; for that has not regolarly des-

0. 8. No. 391
of 1867.
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cended from ancestors. Bat the heritage of the paternal
great grand-father, successively devolving on his son and
the rest until it reach the great-grandson, has regularly
descended ; in that case the rule of equal dominion vested
in father and son must be argned : however, when a great
grandson, whose father and grand-father are both dead,
succeeds to the estate of his paternal great grand-father, he
and his son have equal dominion. There is no objection
to explain * property left by the paternal grand-father,” an
estate inherited in right of birth whereby the -ancestor
attains a region of bliss ; for texts show, that a man reach-
es heaven by the birth of a son, of a son’s son, and of the
son of that grandson.” (CIV and X1.)

This commentary cannot perhaps be regarded as of
very high anthority, but it shows at all events that a Hin-
da Lawyer of some repute has put the same coustruction
ou the words * landed property left by a paternal grand-
father” in the text of Vishnu as I have put on the words
“ the grand-father’s estate” in the Mitdkshard.

This constraction limits the rule laid down in the de-
cision of this Court above referred to to property which pass~
es by what Jagannatha terms * regular descent,” and
that does not extend beyond the great grandson.

In the present case the relationship between Chinni
and the Ist defendant was collateral only ; the 1st defend-
ant being the son of Chinni’s cousin ; and certainly nei-
ther the 1st defendant nor the plaintiff acquired by birth
any right in Chinni's property. That property daring
his life he might have disposed of as he pleased, and only
upon his death without any such disposition could the de-
fendant Mukanda have acquired any title to i.

In the case of property so acquired I am of opinion
that the son cannot claim partition from the father during
his life-time and against his will 5 and as the plaintiff’s case
is wholly based upon the assumption that his father’s pro-
perty was derived from Chinni, this objection goes to the
root of the case. But for the reasons above given, I do not
think that in this case,as to the bulk of the property, it really
did come to the 1st defendant by inheritance from Chinni.

The suit must be dismissed with costs.
Suit dismissed.





