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1111i7. therefore, does not, in our judgment, contain an

October 23 I' n 1 I'" If t I I~~-:-i_ No. 20~ JIll( lUg tie P auiut uo to ret eem t ie property
~~__ wurlga,ge them.

The result is that the (lecree of the Lower Appellate

Court must he affirmed. As respeots the costs, we thillk

tile J~t defendant. 1l111~t pay the plaiutiff'e costs of this ap­
pcul ill ud.lit.iou to the plaiutiff's costs iu the Lower Appel~

late (J.'lII't. The 2ud defeuduut will bear his own costs.

Hilt the defeudallt's costs in the Original Court should be
:uhled to the mortgage debt due, and be paid by the plain­
tiff, unless he insists 011 an issue to try whether he tendered

the umouut. due for the principal aud interest before suit.

ill which case the question as to the latter amouut of COats

shall abide the fiudiug on such issne.

Special appeal dismissed.
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OItlGI)\AL ApPELLATE JUUlSDICT!ON. (a)

Regular Appeal No. 11 0/ ]867.

I(AHEEM BEE : ••••••• ••Appellant.
BEEGAlIl BEE and others ',,,,,,,,,,,, Respondents.

An appellant has no right to withdraw an appeal which has beed
l'cgularly registered without theyermiss!on of the Court. 1

Where the appellant had given nonce of the withdrawal of ~h.
appeal before the day hearing and notice of withilrawal,had been- gi,,~W
to the respondent, but :Jot until costs bad been incurred; Held; thalli
the appellant was not at liberty to withdraw the appeal, and the Court
ordered that the appeal be set down for bearing. .

The Acting Advocate General appeared for the respou..

dent.
The appellant did not appear hy counsel.

The Court delivered the following

JunWtlEN'l' :-Thit is a\;l application on behalf of the
respondent for an order to compel payment of his costs. the
appeal having been withdrawn, or an order directing th$

appeal to be again set down for hearing.

The appeal is from the decree of a division Ooqrt~t!t

der Clause 15 of the Letters Patent, and was, it appears. tB;
d ue course set down for hearing on the 13th of August. Bat­
the appellant, on the 7th, delivered at theRegist~

Office a notice of the withdrawal of the appeal, which:_
(a) Present: Scotland, C. J. and 'Collett, J.
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accepted; and 'therenpeu the appeal was struck outof the 1867.
f I · £ heari I I 'th October 24.paper 0 appea suits 101' eanng. t appears a so at R.-A:-NO:-i'i

notice of the withdrawal was given by the appellant to of 1807.

the respondents, but that he had previously incurred costs
in the appeal.

We have clearly at present no jurisdiction to order
the appellant to pay costs. The rules of the Court contain

no express provision relating to the withdrawal of appeals,
but by the operation of one of the sections which, under the
rules, regulate appeal proceeding (Section 37, Act xxru of
1861), the provision made 10 Section 07, Act VHr of. 1850
for costs on the withdrawal of a snit in the Original Court is

no doubt applicable to the withdrawal of an appeal. That
provision', however, so far as it relates to costs, does not en­
able us to do more than our general power as a Court would

warrant :-namely, impose costs as a condition of the

granting of leave to withdraw an appeal, when such leave
is necessary and is applied for.

Then as to the right to withdraw the appeal without

the permission of the COOl't, we are of opinion that the

appellant had not such right. It is clearly not given by
the provisions of the Code of Civil Procedure made appli­
cable to this appeal. They shew quite the contrary in­
tention, and we have ascertained that, according to the
established practice on the other side of the Court, no
appeal can bee withdrawn without the leave of the Court.
lNe may mention also the decision in Referred Case No. 11
of 1867 recently before us on the Appellate Side (a). There
the appellant sought to withdrawthe appeal in the course

of the hearing in order to avoid a decision on a point
raised by the respondent, and we held that he waa not ab
liberty to withdraw the. appeal. We have no donbt
that the leave of the Court is in every case necessary after
an appeal has been regularly registered: and as a general
rule of practice, we think the respondent should be served
with due notice of the application for leave when it is
made after the notice of the day fixed for hearing has been
issued, In every instance the appellant will be liable to
pay to the respondent his costs occasioned by the appeal.

(a) 3 11ad. II. C. R. 302.
1lI.-47



1861. The withdrawal then being ineffectual, tae -order.
October 24. ke i h thO 1 b d f heari .t,

-JCA:-.No~·ITrna e 19, t at e appeat . It set own, or earulg on a .~iW

of.1867. to be hereafter fixed, and then disposed of, an~eBs in-tha"
meantime the appellaan shail obtain the leave of th~

Conrb to withdraw the same; that the costs of t'his 'applic~~

tion he reserved for consideration on Hie application
for leave to withdraw, and if no such application be mad-e
that they he costs in the appeal.

Further, that a copy of this order be forthwith. served
by the respondent on the appellant and an affidavit fA
such service filed in the Registrar's Office.

ApPELLATE JURISDICTION (a)

Referred Case, No. 13 if 1867.

BHIlIAVARAPU BALARAIlIAYA Plainti,ff.

G. It. HODIQN Defendant:

A suit cannot be maintaieedto recover ussessraent unlawfully levi­
el!1 by M.unicipal Commiasioaers under (Iludras) Act X of 1965.

Oct~~:r7·28. THIS wasa case referred for the opinion of the Hj~lt
R:(r :Ne:-i3 Cotut by Uie District !I[unsiff of Vizagapatam Ul

of 1867. Small Cause Court Suit No. 143 of 1867.

The plaint set forth that the defendant gave notice.to
the plaintiff, that plaintiff was Agent at Vizagapatamof
one N agnlakondo Royaln, and that he should pay a Municipal
tax of Rupees 12-8·1). Plaintiff informed the defendant thafl
no busiuess was done at Vizagapatam for tile said Nagnla­
konda Royaln, and that plaintiff was not .his Agenb, but
defendant unlawfully levied from plaintiff the sum - of Ra",

pees 12-8-0 on the 7th January 1~67. To recover this amoune
with interest, costs, and subsequent interest, the suit Wll.l

instituted.

The defendant contended that the Court had no Juris·
diction to entertain the suit and relied on Section 69 of
Madras Act X of 1865, which is in these terms :-" Appea!s
agaiust any rate, tax, or fee assessed or levied under this

(Ct) Present : Holloway and Ellis, J. J.




